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DID YOU KNOW 


that ... The doctrine of frustration of contract has 




















There are 
over thir- 
teen thou- 
sand anno- 
tations in 


ALR 


on live 
questions 
which come 
up datly in 
your prac- 
tice? 


been applied to the effect of OPA Regula- 
tions? See 141 A.L.R. 1497. 


The nuisance theory has been evoked to re- 
move a tenant who claims protection under 
the Rent Control Regulations? See 142 


A.L.R. 1525. 


An enemy alien may sue to enforce a claim? 


See 142 A.L.R. 1505. 


Habeas corpus has been granted to review 
the decisions of local draft boards under the 
Seiective Training and Service Act? See 142 


A.L.R. 1510. 


Under the Selective Service Act, the burden 
is on the party opposing a stay, to show that 
the ability of his opponent to prosecute or de- 
fend is not materially affected by his absence 
in the military service? See 142 A.L.R. 1514. 


Cases have arisen involving injuries during a 


“blackout”? See 141 A.L.R. 1527. 


The better viewis that military and civil offices 
are not incompatible? See 142 A.L.R. 1517. 
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IN WORLD WAR II 





By Martin Domke 


@ a commentary on present conditions 


@ an analysis of post war problems 


DISCUSSES Status of alien enemies 





l‘reezing regulations 
\dministration of enemy owned property by the Alien | 
} ertv Custodian 


PRESENTS Official texts of various Trading With The Enemy Acts 
Federal ind State Regulations 
More than 300 court decisions of this wai 


12 ¢ a : 
1300 reterences to official and authoritative sources 


@ The first and only complete study of the subject 


@ Indispensable to Lawyers and Law Libraries 


ling With The Enemy in World War II will be continually used as 


1 source book in solving present problems and preparing for post-war 
settlements. Cumulative Supplements will keep the volume to date 
640pp. Complete descriptive circular upon request $10.00 


Order your copy from 
CENTRAL BOOK COMPANY 
Law Publishers and Booksellers 


261 BROADWAY NEW YORK CITY 











LAW LIBRARY JOURNAL 


ILUME 36 May, 1943 NUMBER 2 
THE STRANGE CAREER OF JUDAH P. BENJAMIN* 
By Laurie H. Rices 


Member of the Baltimore Bar 


When George G. Vest of Missouri lr} phenomenal success was achieved 
red tl United States Senate shortly by a man who was both a Jew and a 
Civil War, he asked Dennis stranger, who had not prac ticed his pro 
| theial reporter of the Senate ession where the common law of Eng- 
remar| ably well in land ] revailed., but had risen to emmence 
lawyer of considerable ability, a lawyer in Louisiana, the only state 
| opinion, was the ablest an in the Union where the civil law had 
qualified senator he had known dur en adopted. But that is only a part of 
Ve Service Murphy re career of this remarkable man, 
udah P. Benjamin of Louisiana hrough the romance of whose life there 
| odds runs a minor strain of disaster and ad- 
S Vest, who knew all the public versity, which from the earliest dawn of 

his own day, declared that he had history seems to have been the fortu 

vn Benjamin’s equal as an ac f the Jew. 


well-equipped, ready debater \Were one of our novelists to take 


legislator his hero a penniless emigrant lad, have 

| e this remarkable man, 1m surmount difficulties in early life 
transcendent ability was supple- nd become a successful American lav 

ed b wonderful personality r, have him gain a fortune and acquir 
usual capacity fo rk, I inv you fine estate, only to lose them through 
ention flood and the endorsement of a note for 
the career of Judah P. Benjamin, is, a friend; by dint of hard work to acquire 
far as I am able to judge, without another fortune; support two families, ; 


Ii 

lel in the annals of history. While wife and daughter in Paris and a mother 
cannot be said of him as of Mazeppa, and 
; ] sna ] 


ind naked, bleeding and _ hi 


i t 


sctere 7 ieee « nial thea tiacon 
sisters in America: and then have 


m achieve national fame under one 


he passed from a_ desert to a_ flag, international renown under another, 
it can be truthfully related that splendid distinction under a third; and 


ugitive and an outcast, crossed the have him die at a ripe old age, domiciled 
in to become the first lawyer in Eng under a fourth: not a few readers 
would feel that the law of probabilities 


had been violated. If, in addition to this, 


1 and the leader of the most aristo 


tic and exclusive bar in the world. 


vered before the Barristers’ Club of [¢ made that hero a scion of that re- 
Octobe 1938 Reprinted from THE 


Se” see markable people whose history, as 


st 
NI 








George Eliot says: “is a national trag- 
edy lasting for fifteen hundred years,” 
and had him conquer in the most aris- 
tocratic of cities, not merely the obstacles 
of rank and of fortune, but that sterner, 
almost impassable barrier of race preju- 
and marry the beautiful and charm 


ing daughter of 


dice, 
one of its first families ; 
become a successful practitioner before 
the Supreme Court, with an income of 


$75,000 a year ; organize with others two 


railroads ; 


enter politics and become a 
United States senator: reviewers would 
think 


that they should point out that 


fiction has its limits 


even But, should 
this bold novelist dare to slip in a chap- 


two, making his hero one of the 


central figures of a great war in which 


everything; and a little later, a 


he lost 


proscribed rebel in the land he loved SO 


through 


sit 


dearly ; have him make a leisurely escape 
a country swarming with watch 
ful enemies, 


him to 


and 


seeming safety, first shipwreck him and 


alter getting 


have him picked up at open sea, and 


finally let him reach his destination with 
he vessel in flames, scarcely able to 
reach the harbor in safety, and have him 
lin a year lose almost all his money : 
preposterous, impossible and = absurd 
would doubtless be mild expressions of 
critical wrath. If this novelist, as a 
climax to this incredible story, should 
have his hero commence at fifty-five the 
study of law as any youth might; be- 
come an English barrister-at-law, sur- 
viving the worry and starving process of 
building up a practice at the bar of 
England (meantime eking out a living 
by writing for the press); have him 
gradually succeed; write a notable work 
on Sales; become so successful at sixty 


that he is making $10,000 a year, at sev- 
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enty-one over $70,000; build a magnifi 


cent home in Paris for his wife and 


daughter ; become Queen’s Counsel ; a1 


in sixteen years, past the meridian o 


rT 1 
ACHIEVE a 


life, have him in addition 


the English Bar more than most me 


can achieve in lifetime’; and on reti 


ing at the agr seventy-two have hi 
banqueted by two hundred and fiftv o 


England’s highest judicial officers, fror 


the Lord High Chancellor and the Lord 


Chief Justice down: yet, su hw Id | 
but a few high lights taken from. th 
career of Judah P. Benjamin, lawyet 
orator, and statesman; a senator of o1 

Republic, a cabinet minister of anothe 

and a distinguished leader of the bar « 
a country to which he transferred his al 
legiance after the fiftieth milestone of hi 


been passed 
This extraordinary 
reads like the most 
mances, was born on the 
Thomas on May 6, 1811. It chance 
that Benjamin was born a 
ject, and according to the law of En 
land, that fixed his status for life, so 1 


when many years later he 
friendly shores, he c 
but as a citizen. 

In 1818 he was brought by his fathe: 
to Wilmington, North Carolina, and sent 
well-known school at Fayetteville 
that he 


talent in his early years. In 


to a 
It is showed remarkabl: 
1827 he 


i 


said 


1? 
1] 


entered Yale University, and splendid 


\ 
distinguished himself there, both as 

popular student and as a prize winner, 
His 


means were so meager that he left Yale 


standing at the head of his class. 
in his sophomore year. Soon afterward 
New 


occupation he could find. 


he went to Orleans, taking any 


He became a 




















DAH P 


ite tutor and a clerk in a notarial 


1 


ceiving the Creoles lessons in Eng 
ind himself studying French and 

| 4 1 - | 
ind also taking a course in lav 


admitted to the bar in 1832 at 


age of twenty-one. The next ye 


oo . ¢ 
wnoic, and a 


ie leading families in 


O)rle 
) 4 the first years of his practice, 
| time to prepare for his own u 
or ( the decisions of the late terri 
rleans nd of the Suprem« 
ouisiana, which was the earl 
t of the Louisiana decisions. He, 
as Sliddell, edited it for pub 
1834 This was Benjamin’ 
c t ceived instant recognition, 


was remark 


] 1 
everyl Ing iit did. 


le for simplicity and lucidity of meth 


With a wonderful facility in acquiring 


\ da special talent for lan 
rfected himself in French 

Spanish, and made himself familiar 
system which prevailed 11 

~ recently been French or 

sh te Thus equipped, he be- 

e, after ten years of prodigious labor 
recognized leader, espe 


He also pros 
ly, bought a sugar plan 


, 
n, and withdrew 


from the practice 
on account of his eyes, devoting 


to the raising of sugar in a 


His charming wife found life so 
te” on the plantation that when thei 
child was five years old, she went 
Paris to educate her, and remained 


of her life. 


support them in luxurious style, and 


the rest He continued 
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almost annually crossed the ocean to 


visit them. During a period of adversity 
in later years, Mrs. Benjamin replied to 
] 


his letters cautioning her about 


“Don't talk to 


one of 


expenses : me about 
economy, it is so fatiguing.” 

After 
brought hi 


plantation. 


her Jenjamin 


departure, Mr. 
mother and his sisters to the 


Their stay there was not to 


be long, for the Mississippi went on a 


rampag s it still does, and destroyed 
his growing crop. About the same tims 


Benjamin was called upon as an accom 


modation endorser to pay $60,000 for a 
friend. He was compelled to give up 


his plantation and his family to 


move 

ss pretentious quarters 

His eyesight having improved, he re- 
? dS dS 


turned to the practice of law, and soon 


became one of the leading lawyers of the 


United States. He was recognized as 


consummate master of the art of stat 


ee 


ing his case. Indeed it 


as of Calhoun, that his every state 
ment was an argument, as 
-known story about his first ap 


before the 


pearance Supreme Court of 
he United States. Justice Fields said 
» Jeremiah Black, the adversary of Ben 
jamin: “You had better look to yout 


New 


out of 


laurels, for that little Jew from 


Orleans has stated your case 
Court.” 
In 1842 he 


prominence by 


national 
the 
He, 
with others, represented the insurance 
sued for the 
from Norfolk, Virginia, 
to New Orleans. 


first came into 


his appearance in 
celebrated case of the brig Creole. 
; ; 
1oSs’ ot 


companies, and 


slaves shipped 


The policies covered 
all losses except those occurring by in- 
While at 


sea the slaves mutinied, killed the mas- 


terference of foreign nations 


> Moore, Dicest or INTERNATIONAL Law (1906) 


351, g 








ter, and took the ship into a British port. 


The 


tive mutineers, 


British authorities arrested the ac 


and while the ship was 


being held in port, many of the slaves 


made their way to land and became free 


upon British soil. Mr. Benjamin suc 


ceeded in showing that the slaves had 


ashore upon the advice of British 


For 


authorities, 


and that this constituted the 
interference of a foreign nation, thereby 
bringing the loss within the exception of 
the policies. 
One of his most interesting 


WcDonogh’s Executors \ Vurdoch,, 


in which he and Reverdy Johnson, rep- 


Cases Was 


resenting the heirs at law, tried to break 


the McDonogh will by which enormous 
legacies were left to the cities of Balti- 


ind New Orleans. (The McDon- 


School in Baltimore County owes 


more 


7 
oon 
48 


its origin to the McDonogh legacy.) 
Though Benjamin was for the losing 
side, the Court noted the power and abil- 
ity of his Glowing press de- 
the The 


for the Washington Union en- 


argument. 
scriptions appeared at time. 
reporter 
thusiastically said: “Whoever was not 


in the Supreme Court room this morning 
missed hearing one of the finest forensic 
speakers in the United States. In the 
case of the great McDonogh Estate, Mr. 
Senator Benjamin made one of the most 
truly elegant and eloquent speeches that 
it was ever my good fortune to hear.” 
In 1860, the last year of his practice 
in the United States, he was engaged in 
California in litigation over quicksilver 
mines. The case was appealed, but the 
war intervening, he was necessarily ab- 


In 1863, 


when Benjamin was in Richmond as a 


sent and could not argue it. 
member of the enemy Cabinet, his asso- 
ciates, A. S. Peachey, Reverdy Johnson, 
Charles O’Connor, and J. J. Crittenden, 


How. 367 (U. S. 1853). 
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signal 


did 


brief 


filing 


( ourt ol 


him the honor of 
before the Supreme 
United States. 


His legal talents became so genet 


recognized that President Pierce offer 
hin the position of Associate Justice 
the United States Supreme Court, 
bat 


( pre 


- 1 ‘ 4° 4 
ferred his activities at the 


in politics. The effect which the a 
tance of this offer might have had uw 
subsequent events may be made the 


1 


ject Of curious speculation on the 
} ‘ t ] f 

and, the war between the states m 

have ended much more quickly 
e other, the legal literature o 

1 ’ . > 2 

United States might have been enri 

} 1 

by some masterly judgments, whi 


English bar would have been pooret 


It would make this paper too long 
detail Mr. Benjamin’s political activitic 


It is sufficient to say that he was a d 


ciple of John C. Calhoun, a staunch 
vocate of the Southern views upot 
Constitution and upon slavery. H 


cued that slaves were like any 
property, and that their owner wa 
titled under the Constitution to have | 


property protected. 
Mr. 


sit in the United 


Tew 


senate 


Benjamin was the first 
to State Ss 
to occupy 


He 


leading part in the discussion of all que 


one of the best-qualified men 


took 


seat in that august body 


tions leading up to the Civil War. H 
had the distinction of being elected to tl 
Senate as a Whig, of changing his pol 
tics during his term, and being reelect 


as a Democrat. 


leaving the Senate and defending tl 
right of Louisiana to secede from tl 


Union, with the dramatic close in whic 


he said: “Traitors, treason, aye, si 


the people of the South imitate and 
2 Black 17 (U 


Castillero, 


2 United States v 
1863) 


His farewell speech on 


olor 
4 | 





( 


r¢ 


h 


r 


S 
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u eason as glowed in the soul 
Hampdet Just such treason as 
' living flames from the impa- 


Henry; just such treason as 
with a sacred halo the undying 
Washington You may 
cities in flames You will 


\n 


ice vou can never make us. 


and 
No, 


Senate gal 


us enslaved 


moved the 


( uncontrollabl cheers, and iS 

perly used as one of the finest exam 
\meri oratory 

He his tunes with the Confed 

y, and s first Attorney-General, 

en Secretary of War until the Confed 

reverses at Forts Henry and Don 

1 Roanoke Island, for which he 

unjustly blamed. Jefferson Davis, 

u m not only to know thi 

facts, but also to appreciate the 

5 imin’s s rvices, raised him 

Secre 1 t \ to Secret iry of 

m he held until the end of 

L’ntil his entrance into the 

ecle Cabinet, Benjamin had en 

£ popularity, but after the 

nfederate reverses mentioned above, 

became unpopular with the Confed 

even ind upon his advocacy 


nilitary service for the slaves, with 
on, he became unpopular 
Southern people who disagreed 
h him. Throughout, he was Jeffer- 
intimate and most in 
adviser, and Davis kept him in 
fice in spite of great opposition; Ben- 
min was called “the unprincipled mi 


He 


ie Confed 


an unprincipled tyrant.” 


wn as the “brains of tl 


rendered indefatigable ser- 


in conjunction with the diplomatic 


Confederacy, although 


successful in 


not per- 
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suading either France or England to take 
sides with the Confederacy. 


During this time and later, he mani- 


fested amazing powers of endurance and 
maintained his cheerfulness in the midst 
of disaster. When the Confederacy col- 
lapsed, Benjamin was a man over fifty 
years of age, practically expatriated from 
the country to which he had originally 
been alien, with no land that was his, no 
people he could claim; apostate from his 
religion ; married into a race with which 
he had nothing in common, and into a 
bitter the 
Seem- 


religion which was a foe of 
one which might have been his. 
ingly, his career was hopelessly wrecked. 
He was beyond the age at which most 
en can start again; well he might have 

lamented with the poet: 

And now I am all bereft 

As when some tower doth fall, 

With battlements and walls. 

And gate and hedge and all, 
And nothing left. 
was undaunted. 


\nd yel his courage 


He 


Ee 
allVe, 


declared that he would not be taken 
preferring death in an attempt to 
escape to such captivity as awaited him 
if he became a prisoner. 

No better 


the leaders of the South, he was more 


one knew than he that of 
obnoxious to the United States’ authori- 
the South 


himself, 


and their adherents in 


ties 


than President Davis and he 
was certain that his enemies in the Con- 
federacy would be swift to testify against 
him in order to satisfy their personal 
enmity. 

Serene and cheerful, even in the gloom 
of disaster, Mr. Benjamin followed the 
retreat of the wrecked Government from 
Richmond. He was the life of the party, 
refusing to be depressed himself, or al 
lowing others to be so, and yet he knew 


that he was a ruined man, with scarce 
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i hope of saving some little from the 
ck of the second fortune he had built 


and that he must 


91n life anew 
Upon hearing that General Johnson 
had surrendered and that amnesty had 


ited to the Executive Of- 


een gral 

icers of the Confederate Government, he 

obtained the consent of President Davis 
» make his escape through Florida. He 

parted from Mr. Davis at Washington, 
eorgia, and knowing his journey to be 


Zar one, he disguised himself 

S 1 Frenchman, and later as a 
immer in search of land in Florida upon 
hich to settl Dressed in homespun 
clothes made by a farmer’s kind wife, 
nd mounted on a horse with the com 
onest and roughest equipment he could 
1d, he uurneyed as far as possible on 
byways, always passing around towns 
ind keeping in the ss inhabited dis- 
cts. Finally he reached central Flor- 
la He intended to make his escape 
he east « st of F] da, but hear 

ie that a be was not to be had, and 
hat tl risk of detection would be great, 
he le his way to the Gamble Mansion 


west coast ol 


where he sought refug 


t lorida re and was 
elcomed as a fugitive in hiding from 
Nort n troops There was a secret 
hamber in the massive fireplace where 


iding while Northern 


sympathizers visited the mansion seek- 
¢ him (This mansion is now the 
property of the state of Florida, as a 


to Judah P. 


Jen jamin. ) 
From there Benjamin 


Fred 


(for even in 


went aboard 
Tresca’s “The 
+1 


hose days gentle- 


Captain 
Blond” 


sl ¢ Ip 


men preferred blondes). In this small 
open boat, with no place to sleep, accom- 
panied by two trusty companions, he set 
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out on a six hundred mile journey to th 


Bimini Islands. Federal officers inter 


cepted this party 
fe cle ral blockade 


they 


at Key West, where 
tablished. Whe 


Lal | 
found an old col 


Was @S 


went aboard, they 


ored mammy preparing breakfast for | 
boys. This was Judah P. Benjamin 
He arrived the Bimini Islands o1 
July 10, 1865, believing that his risk o 
capture was at an end. He then sailed 
in a small sloop loaded with wet spongs 
hound for Nassau. When the spong 
dried, they expanded and opened thi 


the boat, and it foundered 


“ans of 


sea, sinking with such rapidity that th 
occupants hardly had time to jump int 


which 


There 


h one 


a small skiff was in tow 


he was on the Atlantic Ocean, wit 
oar, a pot of ri small keg of wate 


hi 


mmunent disaster, onl 


Ce 


S 


as supplies, and three negroes a 


companions ; in i 


five inches of the boat out of water, on 
+1 


e broad ocean with the certainty of né 


1 ft 
» 4 


being able to survive five minutes if th: 


sea became the least rough The sea re 
mained calm, and they were picked up by 

*s lighthouse vacht 
were treated kindly bi 
iled out of his 


back to 


His Britannic Majesty 
“Georgia,” and 
Captain Stewart, who sa 
way to take Mr. Benjamin 
Bimini. 


He then 


wrote his sister on July 


Nassau he 


2. 1865, giving 


~ + mi vil 


went to where 
in account of his journeys, and telling 


her, “I am contented and cheerful under 
all reverses, and only long to hear of the 
health and happiness of those I love.” 


Nassau 


Island, where he visited the scenes of his 


From he went to St. Thomas 
early childhood. 

Unbelievable as it may sound, his mis 
He sailed 
The ship 


» the harbor 


fortunes were not at an end. 


in 


a few days for England 


caught fire and barely made 











flood and fire, and thi 


highways notwithstand 
reached England safe 
‘tested Yankees, 


1s fortune 


with but 
left him, 
na strange land. 


until his foot touched 


11 
iDiy not 


Benjamin have time to 


] 
11d 


ITVvVe\ 
VvCYy 


tion, now 


forced 


to 


Having been the 


two fortunes, he was nov 

elled ninence the construction 
| the federal authorities had 

( iscated his property and 
ssions His friends managed to 
om his private library and send it to 
estimonial of their regard which 


we may feel certain, unappre- 


His law library, however, for 

h he probal ly would have been more 
teful, was beyond redemption. The 
Baron Pollock tells us that the only 
wo injuries suffered by Benjamin at the 
nds of the Northerners, of which he 
ke with anything like bitterness, was 
they burned his law books and 


lrank his 


Madeira. From this remark 
seen that even his resentment was 
red with his characteristic good 
the midst of this general darkness 
of light, and 
the Bay- 


had been “lucky enough 


P| ] - ’ 
netrated one fray 


Jenjamin writing to 


hundred bales of cotton 
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that have escaped Yankee vigilance, and 


igh that it 


; 


1 
| 
i 


the price here is so h has 
given me nearly $20,000.’ 

Fate, however, had a Parthian arrow 
still remaining in her quiver, and the 
realized 


lost 


greater portion of the money 


from this provident arrival was 


vithin the year by the failure of Overend 


and Gurney’s Bank. The remainder 


went to the support of his wife and 


daughter residing in Paris. 
Declining pecuniary assistance from 
> - 


such staunch friends as the Bayards of 


Delaware, he set to work to supply imme- 
diate needs for himself by writing for the 
daily papers. Refusing offers of other 
and easier modes of rebuilding his for- 
tune, particularly from friends in France, 


he 


English bar: 


said that he would study for the 
“Nothing else appeals to 


me so much.” 


He realized that the fight for a living 
but he 


was undaunted by present or prospective 


would probably be a hard one, 
difficulties, smilingly resolute and _ self- 
reliant as he returned to the profession 
to which he was devoted, and which he 
resolved he would never quit again for 
any allurements of politics. 
Notwithstanding the fact that he had 
declined a place on the highest Court of 
the regulation of the 


the United States, 


I-nglish bar offered him no escape from 
the customary years of study demanded 
of a legal novice. He was entered as a 
student at Lincoln’s Inn, June 13, 1866. 
Aspirants read in the office of some 


He 


Charles Pollock’s chambers, a fact which 


eminent counsel. was received in 


increased his financial responsibility. He 
oO newspaper work to help 
The editor of the Lon- 


was driven t 
support himself. 
don Daily News employed him as a 
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er, p cularly on international sub- 
jects 

Phe followed unique recognition 

; ig in the legal world, the 

tiol barristers of the Inn at 

Cou dispensing with the three-year 

ind calling him to the bar after less 

ve months as a student. Judge 

Ikenesaw Mountain Landis says that 

Be n was the first American not a 

craduat tf Oxtord to be admitted to the 


lish bar. He ch 


gal efforts, and he hoped, not in vain 


Se Liverpe 0] for his 
advantage from his fot 
Net nnections with the merchants of 
first few years wert 
lifcult for him as for the 
tyro just commencin 


g to prac- 


g wever, seemed to dis 
en him. At the outset of his career 
I | States, he had turned his 
» profit by compiling a digest. 


AS em 
example by writ 
Sali 


e fact that 


lard spite of tl 
still living. From the 
DI ance business flowed 

1 fim 

His first case in the English courts 
ne which must have aroused his 
gest sympathy It was a_ suit 
brought bv the United States Govern- 


nent against McRae,* ex-Agent for the 
America. The 
compel M« Rae to account to 


for all 


Confederate States of 


United States Government 


inds and property which had come into 
is hands as Agent for the Confederacy. 
Benjamin, being a friend, was employed 
7 counss The case proceeded 
O e the English Court of 


States of America v. McRae, L. R. 3 Ch 
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Chancery, Vice-Chancellor James sitting 
1 


\fter the plaintiff’s counsel had closed, 


and Kay, leader for the defendant, had 
argument, it 


Vice 


case 


finished his was apparent 


that the Chancellor was about to 


send the for an accounting and re 


future consideration, a de 


serve 1t for 
hwinnel 
ston ODVIOUSIY 


fatal to the defendant 
Thereupon Mr. 


Benjamin, the junior fo 


he defendant, without ceremony, ros¢ 
und in stentorian voice not 1 ( 
with the quiet tone usually prevailing in 
a Court of Chancery said: ‘Sir, not 


withstanding the somewhat offh: 


supercilious manner in which this cas 


] ] 


has been dealt with by my learned friend, 


Sir Roundell Palmer, and to some extent 


icquiesced in by my learned leader, M1 


Kay, if Sir, you will only listen to me 


repeating the same words three times 


and on each occasion raising his voice) 

| pledge myself you will dismiss this 
with costs.” 

\VWhatever astonishment may hay 


been occasioned in the Court did not re 
» +5 ° 7 f 4 
ain the newcomer, and he went on for 
three hours without stopping, stou n 
sting that the United States could 


approbate and reprobate, that it could 
» the benefits of the agency with 
liabilities. A crowd 
scembled wit S hi MOS 1 tial 
assembled to witness this most unusual 
The 

] 


costs and the decision affirmed on appeal. 


out assuming the 


scene, suit dismissed 


was 


Benjamin’s dramatic entry and rise t 


leadership at the English bar, with shad 
owed fortune, with dependent wife and 
daughter in Paris, and dependent sister 


in New 


and rece 


Orleans, at the age of fifty-five 
ntly admitted to the British bar, 
brings to mind another great advocate, 


Lord likewise 


with family, 


who poor and 


defied the 


Court in his first argument, and when 


Erskine, 


dependent 
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“I thought I felt my little children 


ring at my coat and saying, ‘Father, 


In 1872 his argument in Rankin \ 
r,” his first reported case in the 
e of Lords, so impressed Lord 
incellor Hatherly that the latter di- 


ted patent of precedence to be issued 





which virtually made him 


n’s Counsel. He soon established 
in all courts as without a su 

in appeal cases He finally con 

practice to the House of Lords 
Judicial Committee of the Privy 
neil. Between 1878 and 1882 he ap 

red in no less than one hundred and 
rty-six reported cases in these two 
in every one of which he 
reued questions of great legal signifi 


‘e, affecting momentous financial in 


\mong these was the case of Thomas 
ro v. The Oueen,® in which he was 
ling counsel for the Tichbone claim 


the latter’s fruitless appeal to the 


use of Lords from his conviction. 


Perhaps the incident that is best re- 
embered, or rather never forgotten in 
he English notices of Mr. Benjamin, 
urred in the case of the London & 
inty Banking Co. V. Ratcliffe,’ on 
lav 19, 1881. The case was on appeal 
the House of Lords, and Mr. Ben- 
min, in his argument for the appel- 
nts, entered somewhat at length into 
complicated facts of the case; and 
hen, as was his custom, formulated in 
most succinct style the propositions 

f law upon which he relied, and which 
would be the purpose of his ensuing 
rguments to make good. On Mr. Ben- 


L. R H. L. 83 (1873). 
Ann. Ca 229 (1881). 
App. Ca 722 (1881). 





BENJAMIN 


sked how he had the temerity to do it, 





jamin’s restating one of his propositions 
in slightly different terms, Lord Chan- 
cellor Selbourne remarked “Nonsense.” 
The remark was made in an undertone, 
and was not intended to be heard. It, 
however, reached Mr. Benjamin’s ear. 
With heightening color he proceeded to 
tie up his papers. This accomplished, 
he bowed gravely to the members of the 
House, saying: “That is my case, my 
lords.” He turned and left the House. 
He could not be induced to return. His 
junior was permitted to finish the argu 
ment, but Lord Selbourne, not content 
with a private apology, took advantage 
of the next hearing of the cause to ex 
press publicly from the woolsack his re 
eret that he had used the offending 
phrase. 

This little incident, as well it might, 
made a deep impression upon the pro 
fession in England. Thus on two his- 
toric occasions, when Benjamin was not 
ccorded the civility and courtesy he 
thought was due: the one in the Senate 
of the United States (to be mentioned 
later), and the other in the House of 
Lords of Great Britain, we see him act- 
ing with a dignity and delicacy of action 
and a firmness of manner which must 
extort admiration from the most un- 
willing. Nor does the fact that at both 
times the other person hastened to make 
reparation, and afterwards became and 
remained his friend, tend to dim that 
sentiment. In almost any other life than 
that of Benjamin, the reception of a 
public apology from the President of one 
Government and the Lord Chancellor of 
another would assume the importance of 
an episode ; in his it was a mere incident. 

It was not long after this that Lord 
Selbourne was to unite heartily with the 
bench and bar of England in a farewell 
banquet to this illustrious advocate. 
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In 1880 Mr. Benjamin was injured by 


falling from a moving tram car in Paris 


\lthough he never fully recovered from 
these injuries, he resumed his practice 
While he 


] 
and daughter 


was Paris with his wife 


at Christmas time in 1882, 


his infirmity so increased and took such 


urn, that his physician ab 


an alarming 
solutely forbade the attempt to resum« 
] 
VOTK 
Upon his announcement of his inten 


in 


ion of re ng from the bar early 
1883, not only his brother barristers, but 
also the leading daily papers and _ thi 


‘ ws iggit : ; 
professional periodicals made his retire- 


I 


lore he bench and bar united in 
unique testimon to this quondam 

Rebel,” giving in his honor a gre 
banquet in the Hall he Inner Temple 


on June 30, 1883. 

Said Sir Henry James, the Attorney 
General, in proposing the health of their 
“For who is the man save this 


guest : 


one, of whom it can be said that he held 
conspicuous leadership at the bar of two 
?” Benjamin was moved by 
the words 


reception and 


spoken in his praise, and was listened to 
1 raf 
ied: 
(at this testimonial) are 
balanced 
by the 
the 


farewell words tonight are a final earthly 


with 


itl t attention and sympathy as he 
repl “The feeling of joy and gratifi- 
cation counter- 
more than counterbalanced 

reflection unutterably sad, that to 
large majority of these present my 
farewell—that to the large majority of 
you I shall never again be cheered by 
the smiling welcome, by the hearty hand 
clasp with which I have been greeted 
during many years, and which had be- 


come to me almost the very breath of my 
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life. It was 


1832, 


on 
that I was 
and on the 17th « 


, 
hed 


life . Bro 


I never, so far as I am aware, receive 
anything but warm and hearty welco 
I never had occasion to feel that any on 
regarded me as an intruder. I never fe 
a touch of professional jealou I mn 
received any unkindness On the n 
trary m all quart I received 
warm and cordial welcome, to whic! 
i nye! ii id 1 itle excey 
vas a political exile secking by ! 
labo to re 1é\ s t ec ( { 
wreck n tl fal cau 
I mu conclude by thanking you 
from the bottom « hi for the kind 
reception you have given me « since | 
first came among y down to this ma 
nificent estimonial | recollection ¢ 
whicl ill neve from my mem 
and on which I shall alwavs love t 
dwell. I thank you all.’ 

Returning to Paris after thus bidd 
dieu to the scene of his great and we 
deserved — triumphs \I Bet 1 
Sec med for a short ne te ecuperatt 


On May 6, 1884, he diee ] house 1 
Paris. Great was the sorrow man 
fested in England, deep was the grief 


felt in the distant 
served so well, w 
ings were known 
and original in it 
in its exposition, 
The last chapter 
career unique in 
est, 
complishments. 

great cemetery of 


It is indeed si 


never wrote a story of his life, 


| fifty vears 


and great an 


‘ +] . ] 
the 16th December, 
first called to the bat 


ff December last I had 


mi the bar of Enelar 


state he had loved and 


hen tl somber ti! 


An intellect pri 


S conception, luminous 


¢ e 


oune 


slept to wake no more. 
had been written of a 
its diversity and intet 
1 inspiring in its a 
His body lies in the 
Pere Lachaise. 

Benjamin 


and still 


ngular that 











tual labor which has very seldom 
qualled It was said bv Senator 


it Benjamin was capable of per 


ympathetic in his association 
ot] 








luties. He was singularly amiable 


be en 
Vest 


fe ) 


ng the intellectual labor of a dozen o1 
ry men, and that he never seemed 


] 


7 
t 


he fatious | by professional OT officia 


and 


| 
] 


with 


hers, and showed an amount of diffi- 


dence and modesty which would scarcely 








exp cted in one who had been an 


( he destroyed all his letters an actor in sO many scenes of conflict and 
hi iking it practically im yi] 
ny adequate biography t Undoubtedly his chief source of 
writte No letters addressed to n trength, apart from his amazing energ 
ind | Benjamin about ind endurance, was his profound a 
e | eatl ng my pape quaintance with the principles of law, his 
( l | read si 1 Ame apacity for logical analysis, and the 
eraphies v h reflected only th extraordinary facility with which he ex 
S 1 prejudices of their writes pressed his arguments in impressive se 
! vant to leave behind me quence and form. No superfluous word 
. | docu ve used 11 ( ybscured the clarity of | contentions 
His language was choice, his manner 
B ] t nding his < 1st ( f rent il. vel conf lel I nd CO! fidence 
; n¢ ( tters and docume carried tl convi He was par 
C1 pli ents re cularly effective before the Judici: 
L re tha not like Council and the House of Lords, whet 
é | \I nen ma | ive he OTa of he ISS i | e ace: 
either of his successful care mal intellectual streneth of the tribu- 
w | ive hee ible to est ib] sh he I ils appt ired to « il] f I I] th it Was 1n 
nd on tl ruins of the firs him n tal endowmen nd arg en 
Jenjamin ppearance was f,.r fre ve powet 
rem ¢ ng H | | strong mas An Ameri in visting the law courts 
1 5 ( ] 1 b ] Ve f ee SIX | o] nn deseri ] cen } ae } fo] 
n heigh h | ul should W “No lawyer I heard in England 
l \ nN d he 1 his teature ! SO ab yl tel) 11) ersol i iS Benja 
' unmistakabl al, but hand min Hle seemed t present not hi 
e and very expr é His eyes client but abstract justice, the law. He 
vere black, piercin His e had the ippeared for Them never raised hi 
is resonal ( e bugle with voice above the conversational ton: 
ftness of the flute. There was making no gestures, apparently having 
thing enitv in his gait or bearings no personal interest in the event of tl 
hut these phvsical defects were overcom matter in hand; he stated his views upon 
by his capacity for performing intellec the subject under discussion so easil 


an quietly that no one not interest 

in it would have been moved to pay any 
attention, but anvone following him 
while he spoke, would be ready to de 
clare t once that the traditional belief 
that the law 1s difficult, obscure or un 
certain, is false After he spoke all 
uncertainty seemed to vanish. There 
appeared to be but one view which in 


reason could be accepted, and that view 
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was presented so simply and clearly that 
it seemed that any boy of ten years of 
No one 


familiar with the work will deny that the 


age could not fail to grasp it. 
author of Benjamin on Sale was a law 
yer of consummate learning, but more 
than to his learning I am convinced he 
owed his success at the Bar to his un- 


equalled capacity for lucid statement. 
His manner of argument would not seem 
to be an effort to persuade, but simpl) 
a shedding of light upon a matter which 
had been raised in darkness.” 

Although hold to 


the tenets of the Jewish faith, his race 


Benjamin did not 


1 | , - 
was throughout his career a target ot at- 


tack upon him. It has been said that his 


relations with Jefferson Davis began 
through some objectionable remarks of 


Davis concerning 


him in the Senate in June, 1858, which 


this nature, made by 
led to Benjamin’s challenging Davis to a 


duel. Davis withdrew the remarks and 
intimate relations of mutual respect and 
esteem began. More generally is accepted 
the statement that in the early fifties he 
taunted by 


was a distinguished adver- 
sary, a senator from Kentucky, about his 
faith, when he was referred to in the 
open Senate as “that Jew from Louisi- 
ana.” Benjamin promptly replied: “It 
is true that I am a Jew, and when my 
ancestors were receiving the Ten Com- 


mandments from the immediate Hand of 
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Deity, amidst the thundering and light 


ning of Sinai, the ancestors of my op 


ponent were herding swine in the For: 


of Great Britain.” 


Benjamin’s views on slavery did not 
represent those of the majority of Ii 
race, but he 1s generally regarded today 
among the Jews as the greatest states 
man, orator and lawyer American Jewry 
has produced, in spite of his identific: 


tion with the “Lost Cause.” 


For rich variety of experience, for t 
| 


lessons of unflinching courage, an 
+1 


cheerfulness in the 


, 
steady 


face of disa 
ter, Benjamin’s life is most remarkabl 
Simple in his own habits and tastes, lhe 
money only to use it for thos« 


ond of the 


cared for 


he loved. renhinements ol 


Si ciety, especially literature, and as he 


said, really by nature indolent, 
to bask in the sun like a lizard,” he 
sacrificed his only 


those he loved 


willingly 
and ease for 


The lesson th 


at can be drawn for 
vers from his life is that success in 
practice of law waits patiently upon 
anyone who is prepared to make the sa 
rifice, and who has that infinite capaci 

said and 


for work, which after all is 


done, is genius, in the law or out of it 


“The atmosphere of his life was ad 
versity, and the keynote of his success 


was work.” 
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MEMORIAL RESOLUTION ADOPTED BY THE LAW 
LIBRARIANS’ SOCIETY OF WASHINGTON, D. C. 


Resolution upon the Death of the Honorable 


John Thomas Vance 


\VHEREAS, The Law Librarians’ So- 
ety of Washington, D. C., has lost a 
nguished leader in the untimely 
eath \pril 11, 1943 of its beloved 
President, John Thomas Vance; 


\ssocia 


this 


\merican 


WHEREAS, The 
n of Libraries of which 
Chapter has _ suffered 
nestimable loss in the passing of 
mas Vance, a long-time mem 
er of the Association who had served 
as a member of 


Legal 


its Committee on Cooperation 


President in 1933, 


Committee on Index to Peri 


Latin-American [aw Libraries, 
] 1 41 r 1 re | _ lee . 
nd who through e years had con- 
ibuted generously of his time and 
41 ri " 1 Bos a m 
rning to e entire law library pro 
ession: now therefore be it 
RESOLVED, That this Society mourns 


the death of a great law librarian whose 
devoted work in building up the collec- 
tions in the Law Library of Congress 
has won the gratitude of the law librari- 
ans of the nation who will always revere 
his memory; and be it further 
RESOLVED, That this Society spread 
upon its minutes this expression of its 
grievous sense of a deep professional 
and personal loss in the death of its 
leader and friend, and that a copy of 


this resolution be sent to the widow and 


family of the late Honorable John 
Thomas Vance, together with the ex 


pression of the profound sympathy of 
this Society. 
HELEN NEWMAN, 
President, Law 
Society of Washington, D. C. 


Librarians’ 


May 18, 1943. 


AMERICAN ASSOCIATION OF LAW LIBRARIES 
BOOK EXCHANGE REORGANIZED 


By ARIE POLDERVAART 


Librarian of the New Mexico Law Library 


\t the meeting of the Executive Com- 
uittee in Chicago, March 20, the ex- 
duplicate and wanted law 
the 


ange for 
books which has been sponsored by 
\ssociation for several years was re- 
located at the New Mexico Law Libr: 


Supreme Court Building, Santa Fe, New 


AP 


Mexico. The plan for operation of the 


exchange was reorganized to eliminate 





factors which interfered with its success- 
ful operation in the past by authorizing 
a small service charge for wants located 
through the exchange. 

Under the old arrangement the library 
which handled the exchange assigned a 
member of its staff to take care of filing, 
the 
necessary to operate 


mailing of notices and numerous 


other details the 








Vol 


directed Mr. Arie Poldervaart, Librarian 
of the New Mexico Law Library, and 
Miss Helen Newman, Executive Seer 
ry and Treasurer of the Association, 


to work out necessary details for opera- 


tion ot the exchange in accordance wit 
new plan. In response to this direc 
‘ “1 , P 
n the tollowing rules and pr es 
yperation « ind participation in_ the 
1 ] : 1 . ] 
excnange ive cel prepared 


RULES AND POLICIES GUIDING 
OPERATION OF THE A.A.L.L. 
BOOK EXCHANGE 


\ny duplicate law book may and 


should be listed with the exch 


. 9:9 ‘ 19°. 
2 ch library s wld list every b 
1 ‘ 1 
location of which it is willing to 
en Ce Sscrvl cnarye 
A \s soon as a book wanted is lo 
1 4] E 1 1 . “14 
d, the library wanting the book will 
' 
e 
I S leaves 1 tl brary wnici 
i 1 thie i ike 11S OW irra 
t ( ( librar 
— o its 
| 
+. Statements covering the service 
ad aah — tS 7 
charge will be made to libraries on a 


11 Ihe . 2 . _ 
monthly basis when charges exceed on 


dollar ; otherwise, once every six months. 


5. Billing will be handled by the ex 


~ 


change and checks in payment of service 


charges are to be sent to the library 
handling the exchange, but shall be made 
payable to the American Association of 


Law Libraries 











f 
) 
( 
, 
ri 
, , 
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| 
) | 
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brat 
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ber Librar \ numpver 





ANIZED 


sib brary A will be notified to contact Li 
f } o Or , P , 
‘ ” : ‘ brarv (¢ 
( r acct } o 
“ Chis will tend to encourage prompt list 
é . f wanted and duplicate materials 
b t e Secreta 


the Association. Thus, whil 8. Whenever an item listed with the 
exchange as a duplicate or as a want 1s 
ae ar peer gs withdrawn because the supply of dupli- 


retal reasurer ¢ cates has been exhausted or the need 


= oe filled, the exchange shall be notified im- 
yee p mediately so that the listing may be with- 


drawn 


\meru \ssociation of Law The necessity for this provision 1s obvi 
] 1 1 I since the exchange will otherwise con 
st their wants and dup WE 
uc tO Carry the item, causing ultimate 
ne exchange However, expense and embarrassment 
( 1) es 1] he siven pre  € . 
' Si I d 9. When a want and a duplicate are 
eve eine SuUpDIV exceeds de ‘ ° 
e- , brought together, both want and dupl- 
: 
r demand exceeds supply. x ey 
cate cards will be withdrawn, unless a 
card indicates that more than one copy 1s 
Member Library A and Non offered or wanted 
r Library B both list as a dupli , ; 
. abi Thus, if three copies of a particular item 
1 1 , wall ‘ a ‘a : - . ay 
legal document wanted by Librat are offered, the card will not be withdrawn 
ibrary C will be notified to contact until three wants have been filled. If no 


} 7 


copies 


s indicated, it will be 
presumed that only one copy is available 


P , ' NY and the card will be withdrawn when the 
Member Library A and Not want and duplicate are matched. 
er Library B both list as wanted 
offered by Library ¢ a 10. All duplicates and wants listed 
~~ - ans otified to contact With the exchange should be entered 
( upon 3 x 5 cards, with each item wanted 
or offered on a separate card. In order 
= gelonal id eee raat, to secure uniformity, the general form 
hos - ; - hy pee - of author entry used by the Library of 
l as an incentive for non Congress should be employed The text 
: “— description of the item may be abbrevi- 
' 


n event two or more member ated as in the case of session laws. 
s or two or more non-member Cards _ listing duplicates should _ be 
s list the same item, the one prior marked “Dup” in the upper J/eft-hand 


will prevail. Example: corner on the front of the card: cards 


Non-Member Library A and Non listing wants should be marked “‘Want,” 
Meombes 


Library B both want a dupli- likewise in the upper Jeft-hand corner of 
| by Library C. Library A the card. If more than one copy is 


int on Januarv 5 and Librarv offered or wanted, the number should be 


January 6 of the same year. Li- added immediately following the word 

















Ip or 


ry ottering or 


“Want.” the 


item 


The name of 
wanting the 

be stamped on the lower half of 
rd. The date 


will be stamped in the upper 


on which the card 


ind corner by the exchange. 
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ticularly 


with a minimum of additional marking, 
as when insertion of the 


“Wat 


all 


th - 
that j 
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when these can be completed 


vord “Dup” o 


and the name of the library 


cee 1 
required. 

































4 > 7 1 
raries which desire to do so mav rhe tollowing examples illustrate the 
>¢ egula Library of Congress cards recommended form tor listing some oO 
isting their wants or duplicates, par- the leading classes of law books: 
I 
yoir 
“5 
ite Da Ne Vu . 7 lic ) a I 
ee 9 Vi ] nera 
3 annual eting Annual re 1918 
386 T 
(Na ( Libra ) (Name of Librar 
Dup 
Newell, Martin I 
Miss l tatute é The law of slander and libe 
, ‘ S wnten 
Ses AWS 188] la | and criminal cases, 
Ass sess HH l., by Mason H. Newe 
35 3 x Chicago, Callaghan and c« 
— z 
1 1924 
x 1106 
T 3] 
brary ) 
‘ (Name ¢ Lib ) 
i ne 2 Want 
North Dakota Laz tu 
N VMexi uprem url ele 
| w ec determi: ed (‘ompiled laws ot the state 
\ rd of North Dakota, 1913 
i _—_ 
) aT <r oom 
Rochester, \ \ . he Lawvers 
co-operative publishi 1914 
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AND PROCEDURI 


CURRENT DEVELOPMENTS IN PLEADING, PRACTICE AND 
PROCEDURE IN NEW YORK* 


By Harotp R. MepINA 
Member of the New York Bar 


pproaching the task of review- 
developments in civil procedure 


New York in the two 


t ) Many important and 
( nges had been made in 
hort a time. Perhaps 


Revision 


1 Council, the Law 


n I sar Association Com 
¢ ( e i IT ressors mterested 
s are just getting into 
é 1 vy event, the product 

1 ] n~¢ ~ 

ial and appears to be defi 
the se. let us hope that 
e large number of lawyers in 

apy ; 
e s of the United States 
1 - 41 es > 

( I ( TY ther profession 


they will urvive the shock 


ding that they will practically have 
learn the rules of practice and pro 
gain 


tonight to 
comprehensive review of all these 


the law, to sav nothing of the 


nents and innovations 


judicial decision. It is hoped 


he discussion of those areas se- 


1 for attention may prove interest 
| helpful 
Rar of City of New York under 
1 Co 1ittee on Post-Admission 
VI I 1941, ¢ fi. 1; N.Y.L.J 
8. col. 1 N.Y.L.J Feb. 13 
é 1941 p 690 





Sufficient time has now elapsed to give 


more mature judgment on the 


of the five-sixths verdict rule 


seneral use of women on 


my Own Conviction, as 
} t th- +} UY 
uspect trom the first, that the hive 


verdict rule is an unfortunate and un 


desirable step toward the disintegration 


of the jury system and I favor going 
old 
unanimous verdict. 


It will be 


ixths 


back to the rule which required a 


recalled that when the five 


verdict first became effective, it 


was anticipated that there might be for- 


mulated some rules which would require 


1 - ri . m4 . r 4 > 
deliberation by the entire jury of twelve, 
ain period of t before a 


lime, 


be rendered. 


Or a Cert 


five-sixths verdict could 


No such rule was ever put into effect and 


it soon became apparent that jurors gen- 


erally were informed of the fact that the 


sufficient fot 


concurrence of ten 


that, 


was 


decision so taking human nature as 


it is, any rule requiring discussion for a 


stated time would have been a futile 


gesture. The effect is, in my judgment, 
d 


that the jury starts its deliberations a1 


if ten out of the twelve agree, that is an 
end to the matter. It 


the remaining 


may well be that 
x» two are the most forceful 
and intelligent of the twelve and that a 

J 


fill and fair discussion would have re- 


sulted in a unanimous verdict in accord 
ance with the views of the two original 
dissenters. This has happened not in 
frequently in the past. And yet, under 


the existing system, the practical effect 
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le views and the reasoning 
of two of the jurors. And there can be 
little doubt that this is so in view of the 
very substantial number of five-sixths 
verdicts which are demonstrated by 


court statistics. 


Doubtless a certain amount of time 
is saved: and disagreements, which 


~ 


never were very numerous, are now r¢ 


duced to the vanishing point. It seems 
to me that these slight advantages are 
not worth the price. This depends in 
large measure upon one’s view of the 


jury system as a whole. I happen to 
lieve that it is one of the great bul- 
warks of our liberties and our rights 
and I can see no reason why the system 


should be impaired and emasculated.* 


Women jurors have apparently come 
to stay. One is forced to admit that it 
gives one a creepy feeling to read about 
the few isolated cases in which juries, 
composed entirely of women, render ver 
dicts not only in civil but also in criminal 
cases. But these unusual situations are 
few and far between and probably have 
no significance. Whatever preponder- 
ance in number women may have at the 
moment will doubtless disappear after 
the war. My own experience with juries 
has led me to suspect that the old-fash- 
ioned views most of us had about the 
fundamental characteristics of men and 
women need considerable revision. I 
may be wrong, but I am rather inclined 
to the view that women are, by and large, 
not nearly so sentimental as men. | 
could add other observations but prob- 
ably no two people think alike on the 
subject and I merely mention this as | 


think a good many lawyers approach the 


2 For an excellent statement of the contrary point 
of view, see Winters, Majority Verdicts in the United 
States (1942), 26 J. Am. J S 87. 
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trial of a case before a mixed jury witl 





cen notions of the reactions which 


are to be expected from the women 


of the value of money and do not readily 


respond to pleas base | wpon 1 thy 

] +< 4+] <b aaer toe 
nd sentimentality | jury systen 
will doubtless fun tion better or then 
presenc 

( OURT OI \ PEA P} ( Cl 

By all odds the most important 
changes in our procedure are contain 
in tl horough revision \rticle 38 
fe) the ( 1V1i P? ( \ l iY 
peals to the Court ! \ppeals Ch 


revision was made under the I 


and guidance of the Judicial Council 


g 
7 onus 1 clean $4 wy techit f +] ’ . "1 
Che actual draftsmanship o e new p 
posals, as well as of the explanato 


comments in the 1942 report of the Judi 


é : di . 
cial Council, was by Henry Cohen, au 


were in turn the subject of exhaustiv 
study by the Special Committee of thi 
New York State Bar Association on the 
Jurisdiction and Practice of the ( 
of Appeals, of which I was a member 
No lawyer should fail to study, witl 
some care, the new Article 38 of the 
Civil Practice Act in its entiretv and also 
the full report of the Judici il Council 
appearing at pages 421-44 of its Eighth 
Annual Report (1942). The comments 
by Mr. Cohen, which appeared last week 
in five successive issues of the New York 
Law Journal,* are also very helpful and 
informative. 

The changes fall into two general cate 
gories. The first of these requires littl 

IN.Y.L.J., Jan. 4, 1943, p. 20, col. 1; N.Y.LJ 

5 7 36, col. 1; N.Y.L] lan. 6, 194 


“= 7 1943, 1 72, col. 1; 


43, p. 
54, col. 1; N.Y 
8, 1943, p. 90, col. 1 
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cu and consists in a rearrange stipulation will be entered against them 
l rf the naterial and a restatement [ m afraid that the € trouble is tha 
he provisions for purposes of clarifi those unfamiliar with appellate practice 
n; that is to say, for the purpose of e 1 1 sufficient understanding of 
ng ich such provision perfect stinction between matters of |] 
» the average practitioner who ! e one hand and matters of fact and 
I ense a specialist in practice retion on the other. No number « 
e Court of Appeals Phis atte : Statutory clarification will 
u yf amendments is purely ver- emed difficulty of this sort.* 
existing rul and pro he second categ of changes has to 
un unimpaired and u ( with matters of substance, whicl 
In some instances the wor ( ring about a change in the prac 
cally designed to w lawvers — ti \\ spect to these, it may be 
e heretofore been hid ti it the outset that 1t was the opin 
1 examp! 1 consicde ion of many persons interested in the 
( rath unfortul ubje at Article 38 should be lef 
ive occurred where appeals have ] ul such time as there was a get 
take rol 1 order of t \ppel eral 1 n of the Judiciary Article « 
1) 1 granting a new trial « New York State Constitution. Many 
ning an order granting a new trial f th nges which were proposed, 
stipulation for judgment absolu however, gave promise of being so salu 
he filed Ser n 588 as now y tha vas thought that the job 
tains the ve state ould be done, and could be well don 
pon su ppeal the Court vided that scrupulous care was taker 


\ppeals ll affirm and render jud to avoid any conflict between the new 
t absolute against the appellant un visions of Article 38 and the Judi 
etermines that the Appellate ciary Article of the Constitution. It 

O1 das a matter of law in vould unduly prolong the discussion 
ting the new trial.” This has been vere these constitutional questions com 
rule all along and has been stated in’ mented upon. Suffice it to sav. that i 
of the opinions of the Court of appears to be the unanimous judgment 

ea but s me la Vvyers, nevertheless, of all th se who udit | the prop sed 
4 ive had the impression that hanges that they in no wav offended 


could obtain a reversal of the order anv provision of the Constitution. 
reinstatement o! the determination No empt will be mad to discuss all 
original court deciding the matter, the changes but is thought desirable 
showing some error in the reason- to refer to some of the most important. 
of the Appellate Division. Two rules of long standing, each of 


which has caused repeated 
bolished. Th 


al 
largely 


plain warning of the sec injustice, have 


now amended, I am rather in heen change has been 


d to think that lawyers will be found — prought through the new 


ill continue to take the same un 


‘I fay ; elimination of the stipulation 
* 4 . . t ind t 1 te W tl oced r < 
necessary risks as in the past, with the lo ~y aE ~ pcre 
ee S I a i n , s : i - ‘ 
. my itdoment will cantinwe in the fetare ac 

result that judgment absolute on the i® ™y judgment will contis future to 














- 
wording 
‘ bikin 


of Section 590 which is entitled 
“Alternative appeals after interlocutory 


] 
s;doment o1 
iP@mMent O1 


order in Appellate Division 


or denial of new trial.” 


first of these 


two unjust rules 


was to the effect that a reversal by the 
Appellate Division of an order setting 


verdict and granting a new trial, 


aside a 
aside a gr 


reversal reinstated the 


ict, was an order of affirmance and 


the judgment entered thereon a judg- 


ment of affirmance It would be useless 


into the or 


igin of this rule de 


spite the fact that instance after instance: 


which lawyers naturally 


as- 


S @he - » . . ’ - . 
sumed that an order of reversal was an 
order of reversal within the meaning of 


ie sections applicable to appeals to the 


Court of Appeals, and that the judgment 


s one of reversal 


entered on the ( rder Wa 


the Court of Appeals 


Time and again 


WI opinions restating the rule as a 
warning to the profession, but to no 
ivail. Now the rule is gone. The rule 
is it nerly existed was nothing but 


unwary and it will be 


missed only by those who take particular 
JOY in defeating their adversaries on 


meaningless technicalities. 

The other rule is known as the rule 
of Kennedy v. Lownes (229 N. Y. 563). 
\s in so many other instances, the brief 
gives little 


memorandum of the court 


indication of the ruling actually made. 


The 


Division’s making an interlocutory de- 


concerns the Appellate 


situation 


termination which, because it is one of 


reversal or modification, presents the 
possibility of an appeal, as a matter of 
right, directly to the Court of Appeals 
from the final judgment entered after the 
completion of the additional proceedings 
necessary in the court of original juris- 

5 See Markiewicz v Thompson, 246 N. Y. 235; 158 
N. E. 314 (1927). 
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example, in an action 


diction. When, for 


In equity for a partnership accounting 


the underlying issues of fact and law ar 


tried out at Special Term, an interlocu 


tory judgment entered and an appeal 


taken to the Appellate Division, there 


result a reversal and new findings re 


y 
iw dees , ‘Tae 
quiring further proceedings in the cou 
below, such as an accounting between 
the partners—in such a case, after add 
tional proceedings in the court below 
and the entry ot final ju om I f 
is a clear right ip] | direct l 


Court of Appeals, thus reviewing th 


> . P 1 ] +] \ 
determination made by the App: 
Division in its interlocutory order above 
described In many such instance 
, ae ~ +] 
appellant, desirous of reviewing the new 


proceedings had in the court of original 
jurisdiction after the making of the 1 


| llate Divi 
sion, would appeal to the Appellate Di 


1 


terlocutory order by the Appx 


sion. By this appeal to the Appellate 


Division, according to the doctrine o 
Kennedy v. Lownes, the appellant for 
bss 


1 | ht to appeal as of righ 


feiled his rig 


the Court of Appeals and thus to review 
the interlocutory order of the Appellat 
Division. This rule is now no longer i 


Court of Ap 


lhe matter is now set forth quit 


effect and Section 590 specifically gives 
a right to review in the 
peals. 
fully in the section so that there can be 
little room for misunderstanding  o1 
mistake. 
The new 


tainty 


Section 592 states with ce1 


and the 


motions for I 


the time within which 


manner in which ave to 
appeal must be made, thus clarifyi1 


existing practice, particularly with ref 


lo 
~~ 


erence to the period of the summer re 


cess. Section 592 together with Section 


562 as amended, also makes changes of 


substance which will doubtless be re 
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the bar as 


to dilatory tactics by people 


ome members of 


of purely nuisance value. 


idea is to eliminate, so far as 
tions in which the right of 
een lost owing to ignorance 


existing pract Ce. 


difficult to make a com- 
+1 


the number of 


informed attorney 


ways in 
may un- 
rifice an opportunity to ap 

\ 1 


f Appeals. In general 


e in the past have had to 
attempt to appeal as 

ht when the circumstances 
such an appeal; (2) The 

n appeal from an _ order, 
ppeal should have been 

e judgment entered on the 
the Appellate Division ; (3) 
f an appeal pursuant to per- 
n the appeal should have 
a matter of rigl (4) The 
rect appeal to the Court of 
the judgment of a court 
original jurisdiction when 
volved was not solely a 
titutional law; and (5) 
judgment cases and others 
cter 1 hich an appeal 
<en from an order and the 
ered on such order was not 
ifter the service of the 
eal and before the entry of 


1e appellate court upon the 


|, the summary judgment 


now taken care of by Section 


te 


ellate court upon such appeal.” 


rovides that the notice of 


he order “shall be deemed 


a judgment upon such order 


service of the notice of ap- 


fore entry of the order of the 


TI 
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The other situations are covered 


by 


provisions of Section 592 to the effect 
the Court of 
\ppeals of an appeal taken as of right, 


that after the dismissal by 
the appellant may apply to the Appellate 
Division for permission to appeal “‘pro- 
vided that appeal lies pursuant to such 
permission and that the proceedings have 
not been improperly delayed.” Similarly, 
when the Court of Appeals dismisses an 
appeal taken directly from a judgment 
of a court of original jurisdiction, ap 
peal may be taken to the appropriate ap- 
pellate court within 30 days after the 


entry of the order of dismissal. Other 
similar provisions are contained in Sec- 
tion 592 and it will serve no useful pur- 


pose to attempt a comprehensive treat 
ment 
s same connection, the clarifica- 


of 


In thi 


tion of some the sections has been 
along the lines of stating with the utmost 
that the 


a judgment in an action and that 


precision word “judgment” 


means 


word “order” means an order in a 


the 
special proceeding, and the details are set 
1, 


forth with such meticulous care as to 


the clerk of the court where the 


indicate 
respective judgments or orders are en 
tered in the various cases. 


It 


litigants too many bites of the cherry, 


may be a mistake to give defeated 


particularly as experience shows that a 
deal of 


caused whenever the nuisance value of 


good trouble and iS 


expense 
litigation is increased. There are always 
unscrupulous persons only too ready to 
profit by such opportunities and it woild 
seem to be almost impossible to demon- 
strate in any given case that “the pro- 
ceedings have not been improperly de- 
layed.” 

Another change which is undoubtedly 
a good one is contained in Section 605. 


amen ( 
ie Ti” ( 
so 1¢ 
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: , 
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‘ 
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which were dec ded; and, finally, by thi 


ormulation by the Court of Appeals o1 
1 series of pre sumpti 1S whi h every 
body must concede were frequently 
without very reasonable foundation.' 


In any event, the new system rests 


upon the absolute requirement appear 


: 4 { ) 4 ] ‘ . - ] 
i} In Section OU that wherever the 


Appellate Division reverses or modifies 


ind thereupon renders a final or inte 


See + ae ardor i chall ant 
cutory judgment or orde;, it Silaii NO 
nly Li¢ iS he etotore, Vile ¢ Ss 
etermination is upon the law or upor 
he facts or upon the law and the tact 
) thre ordet shall Is State whe he 
not the findings of fact below have 
een affirmed.” The section continues 
he order of the Appellate Divis 
ho comp! with h require el 
his section, tl Cou of Appeal 
l il] 1) CSUl ( that th qu » 11s i) | 
vere 1 considered by the \ pel if 
Diy mn Section OVO provides 1 
| tppea4rs th Wid vs la 
( yt affirmed or considered by tl 
\ppellat Division, no determinatio 
1 be made by the Court Ot \ppe ils 
d uy e findings of fact mad 
the court of original instance and it 1s 


equired that the Court of Appeals “‘sha 
remit the case to the Appellate Division 


or determination upon the questions « 


the order of the Appellate Division ; an 


finally. the new Section 607 continues th« 


provision § f{é 


rmerly contained in Rul 























T1¢ 
é, _ thx Sion ¢ to he errec hat the 
on of the Appellate Division shall 
| of the judgment roll or appeal 
S | “The opinion shall not, how 
unless referred to in the order, 
erve to supply any fact required in this 
A be stated in the order of the 
( e [J1v1S8101 
i ) ( nittee of the New 
< State B \sst i10n Was Dp 
t nici 1 of tl ast sen- 
would seem in sense t 
eturm e ot the old uncet 
the d in an ettort to 
Ci ( r of formulating orders 
lance ith the new pro 
I VEILS 4 well g up 
\ppellate Divisions of referring 
( se in every order tO 
t the opin should 
e order. In th 
unty and good practice 
t ld se bette » have the matte 
( ull ked out in 
{ Ta he nan oO col ipel 
vo tl h the st ments ¢ 
| ind ume determ 
S$ prope erpretatior 
j er! ) { s not of great prac 
' 1 
[EXAMINATIONS BEFORE TRIAI 
cle velopment ot legislation on 
ubject is extremely interesting and 


1 


the natural growth of a 


| 1 


und principle of procedural reform. 
vears ago the Judicial Council ad 

ad and general examinations 

‘th parties before trial. The legis- 
consistently failed to follow 
recommendation. The new Federal 

tles permit this sort of general exami 


trial and, despite occa- 
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sional abuse, the operation of the Federal 
Rules in this respect seems to have been 
satisfactory and definitely in the inter- 
ests of justice. 

What has happened in New York is 
that the entering wedge of this sub- 
stantial reform has been inserted in re- 
ponse to a rather general demand which 
made itself felt in opposition to the rul- 
ings of the courts which, in effect, pro- 
hibited the examination before trial of 
officers, agents and employees of munici- 
pal and other public corporations. While 
it was easy to see the force of the argu- 
ments advanced by the law departments 
of the various municipalities, the fact 
remained that the rulings thus made 
proved an effectual barrier to any ascer- 
tainment of the facts in such cases and 
it was thought that considerable injustice 
was the result. 

As 1s typical in such cases, the reform 
was accomplished piecemeal and without 
any regard for logic or rational arrange- 
ment. The first break came when the 
legislature in 1941 passed the new Sec 
tion 292-a of the Civil Practice Act, the 
immediate occasion of which was the 
taking over of the subways by the city 

of New York. It was obvious that the 
mere change of ownership should not 
bring about a complete change in the law 
applicable to the examination of persons 
solely in possession of knowledge rela- 
tive to accidents and so this section was 
passed chiefly for the purpose of affect- 
ing the subways. Thus its language was 
such as to affect only a cause of action 
“against a municipal corporation arising 
out of the ownership, operation or main- 
tenance of a public utility”; the exami- 
nation was to be had only “upon motion 
made upon notice’; and the examination 
was only to be ordered in the court’s dis- 











tar, so good. There was 
led the following significant sen- 
ich examination granted 
shall not be lim 


ct the 


action 


prevent or restri in 


qu erning the facts of negligence, 
| ada OCS 
i tion oO is last sentence was 
he consummation, even in this ex 
I ly area, of the attempt per 
s ule year after year by th 
1 ] ‘ +1 ] Pt 
if Counc eliminate the conflic 
g gs on examinations before trial 
in ¢g between the various de- 
ents the Appellate Divisions o! 
e state. In certain parts of the state, 
kl 
eXa ns ( trial were generally 
( ( matters as ownership 
control, whereas elsewhere exami 
1 : 11 
ve fore ial were generally pe: 
mitted ssues of negligence, lia- 
be noted that this new Se 
292-a, as added in 1941, left it to 
¢ 1 re . et he 
S dist nas to whether ¢ 
can ) b Te } of “( Iie 
( r ers or employees of 
unicipal corporation” should bs 
‘ ‘ 1 
| s¢ ence above quoted 


0 construction as to whethe1 
it exercise its discretion 
the f the 


n when once ordered. 


ins character o 


y 
~ 


A 


iteresting 


question came up 


S( decision in Mitchell v. City 
Vew York 178 Misc. 212, where 
Judge Eder, sitting at Special Term of 
the Supreme Court, New York County, 
decided that an examination be- 

e trial should be had, ruled that the 

| | language of the section was such 
is to deprive him of authority to limit 


he examination. 


\ccordingly, the ex- 
to 


mination was permitted continue 


i Vol 


36 


relative to the underlying facts of negli 
}; 4 ] ; 
gence and liability. Judge Eder sa 
e defe dar i is t e€ ex I 
hi | f 
) Ww fi¢ the piaintiil seeks 1S i I ( 
| | . ioaaie ‘ *} : 
eral in Character and cites Shaw v. oan 
ne ( | 01 App I) 133 to 
eft that a gen il tion sl 11 
ordi at be exe é | nil ( ( é 
It seems t a ¢ t 
res] oOo Ow! i 
ope ion of a publ by a 
cor] i contem this ‘ 
irger sco] nat 
ated the phr t be 
ns il egl Lcnce i 
( ré t t inquir conce | 
ic ( e1 ( I ( 
In view t | the « 
plain is entitled in examunati 
trial the exte desired t wa 
I ntion of the leg it i i eV 
‘ 1 
5 i l I 
than F e ¢ na n b 
Li i al ] Hie 
itute nee irinca n hic l 
1 ( t | a\ ¢ i 
men In Ward v. Iroquois Gas Ce 2 
N. Y. 124, 129 ( irt declared ( 
s ake is ¢ nt and 
1 e | ; 
lage em] If t 
b a V ler t, it t b i 
1 , 
a e legisla ( 
This ruline aft ul -ecal — 
Ws Tuling Was alhirmed, without opin 
‘ , . , ; 
ion, by the Appellate Division of 


lirst Depat 
Thus the 


tment, 264 App Div. 753 


1c 
Slag ¢ 


was 


Set 


L 


for the next 


», Which 


ste] was taken in 1942. The 
present Section 292-a, as amended in 
1¢ 


1942, eliminates the restriction to public 


itv cases and now makes the exam! 
nation before trial possible, in t 
liscretion, “where a public corporation 


is a party to an action.”* ‘The final sen- 
tence of the section remains just as it did 
in the in 194] 


Che effect apparently is that the court 


original section as added 


may in its discretion permit an examina 


tion before trial of any municipal or 


 5ee enfinition of corpor 


amended by 


** public ‘* 
as 


Genera 


1941, «¢ 


ition 


in 


ition Law §3 Laws 
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the Judicial Council 
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road 


ble; and if the theory of Judge 
ion o be continued as 
t | section as amended, 
quite likely, the courts wil 
i WOTily Olt O! cases i 
cipal « othe public 
Da permit a rathet 
n before trial. And 
courts are now doing 
ent! » test has been made of 
\ppellate Courts sin 
Ir ended Section 292-a in 
Dou Ss en a_ particularly 
( esented ( a test, th 
\ cw il he mat 


4 . .] 7% 1 * 
! ( nachinery of law 
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ter a year or two of experience 
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It 
eral examinations betore 
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Civil Practice Act providin 
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counterclaim, relief shall not 
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even to the casual observer. 


hard to be critical Ot an 


effort to eliminate, at least 


] A aes t f >» 
manifold injustices arising out of the 
lono f ] aa] st t} ¢ , nad 
iOng settied ruie In (this Sla agalnsl 


granting relief from a mistake of law 
he pamphlet containing the study of 
I) 
e Law Revision Commission on the 


i~ 


on 


Mistake ot Law,” 


though the language of the new section 
ay ner , J ; = : 

s evidently much more comprehensive 

This pamphlet is worthy of most careful 

t as it includes materia 


from othe 


jurisdictions and also a copy of the 
omewhat elaborate treatment of the sub 


cement of Ri siiiuiion ol 


the A can Law Institute. 
S ] Ss Te navdily cle r ti t the new 
. 1 7 7 1 
section dennitel\ changes tne aw appl 
( | r tairly common situatiot: 
vhet1 ney 1s paid and received undet 


sunple. for example, in Matter of 


Welton, 141 Mise. 


674, Surrogate Win 


gate was compelled, under the existing 
law, to deny an application for restitu 

m when a sum of money had been paid 
by administrators to the adopted daugh 
tel f the decedent’s deceased brothe1 


he pavment having been made and re- 


ceived upon the understanding by both 


sides that the recipient of the money was 
Pt ‘ ° +3417 4 4 
one of the next of kin and entitled to the 


distribution. 


section, it seems clear 


ider the new 
ha overy would now be permitted 
1 SU Cast 

\ ] CPt -o1 effec r the Ww 

1S to e generai effect of the new 
section, it seems futile to make any 


‘ the entire subject is honey- 


combed with complications of one sort 


in part, the 
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and an entirely new body of 


rr another 
law will have to be worked out by the 


courts. Just how the various conflicting 


“equities” will be reconciled and how far 
the rules now applicable to mutual mis- 


takes of fact or unilateral mistakes of 


f ict will be applied, it seems hopeless to 
t 

ee . we 

conjecture In the end, however, it 

seems highly probable that the new sec- 


| 
tion will work a improvement 


despite the fact that there 


uncertainty 


‘S UNDER 


REQUESTS FOR ADMISSI 


SECTION 322 


It will be recalled that old Sections 322 
ind 323 of the Civil Practice Act, 1 
lating to demands for the admission of 
he genuineness of a document or the 


admission of certain facts, never proved 


‘ffective, nor were these sections 
any appreciable extent by mem- 


bar. This 


art to the very mild penalty for an un 


y 


bers of th was due in 


reasonable failure to make the request 
' sf 


admissions, so that the sections thus de 


sanction or teeth accom- 


] 


i. 


prived ot 


i 


any 
lished little 


\t the time of the 


if COO 
i > 


adoption of the 


Federal Rules of Civil Procedure, it be- 
came evident to members of the New 


York bar that the whole system in force 
in the federal courts was much more 


1 


effective in the elimination of fictitious 


and unreal which served only to 


make cumbersome and 


litigation more 


Considerable study was made both by 
the Judicial Council and by the Commit- 
tee on Courts of Superior Jurisdiction of 
the Association of the Bar of the City 


il 


of New York looking toward the im- 
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provement of the New 


York procedure 
in this respect. 


No 


impressed with the gre: 


one seems to have been much 
it practical ad- 
vantages of exact uniformity whenevet 


New York pro- 


Rules. If sim 


possible between the 


cedure and the Federal 


plicity of rules of procedure were reall) 


} 


a substantial desideratum, it would seem 


ia . ; 
worth while make sacrifices on both 


uniformity might exist 


sides so that 


Nevertheless, the recommendation of 


1 ° ’ ° 
the Judicial Council, which 1s now em 


: | | ° rh , 
bodied in the present Section 322, a 


]< { ] +] 


amended In i +], in erect adopts Lilie 


practice of the Federal Rules relative to 


admissions but proceeds to improve upon 


them; and, it must be confessed, the 1m 


+e > ] * ] , 
seem substantial and in 


provement 5 


every way reasonable. 
Section 322 now permits any party 
“after the pleadings are closed”’ to serve 


Thes 


ire not restricted as formerly 


t written request for admissions. 


admissions 
to the genuineness of relevant papers or 


documents or to matters of fact but may 


relate as well to phot graphs. he ma 
chinery now provided, which is definitely 


what has proved so 


bills of 


bef« re 


along the lines of 


successful in connection with 


particulars and examinations 
onus upon the person 


This 


a provision that thx 


trial, is to pul the 


upon whom the demand is served. 


1 1 
| 


is accomplished by 


2 


matters of which an admission is re- 


quested shall be deemed admitted unless 
within a period designated in the request 
and not less than eight days after service 
thereof or within such further time as 
the court may allow on motion and no- 
tice, the party to whom the request is 
directed serves upon the party request 
sworn statement 


admission a 


ing the 
ither denvine specifically he ore ° 
either denying specincally the matters o! 
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which an admission is requested or set- 
ting forth in detail the reasons why he 
cannot truthfully either admit or deny 
When the 


admission cannot fairly be 


those matters. matters are 


such that the 


made without some material qualification 
or explanation or when they constitute a 
trade secret or involve some privilege or 


disqualification as a witness, the party 


llay serve a sworn statement setting 


forth the details of such claim; and if 
the claim is that the matters cannot be 


fairly admitted without some material 


qualification or explanation, the state- 
ment must admit those matters with such 
qualification or explanation. +» In other 
words, if the eight-day period passes and 
the party upon whom the notice is served 
does nothing, the admission is deemed to 
have been made 

Such admissions are subject to all 
pertinent objections at the trial and pro- 
ision is further made for an order al 
amendment or withdrawal of 


1 2 ] 
lowing the 


iny admission “on such terms as may be 


just.” 

The real teeth of the section are to be 
found in the third and last subdivision 
which, in effect, provides that when a 
sworn denial or sworn statement, as 


above set forth, has been served and the 
admission thus refused, application may 


be made to the court “at or immediately 
following the trial” for an order requir- 


ing 


pay the reasonable expenses incurred in 


the party refusing the admission to 


making the proof “including reasonable 


attorney’s fees.” The payment of’ these 


expenses is, of course, only to be re- 
quired if the court finds that there were 
no good reasons for the denial or refusal 
of the admission. It is further provided 
that in case of a jury trial the applica- 
tion for an order directing the payment 


of such expenses “shall not be heard or 
determined in the presence of the jury.” 

While it is always hard to foresee all 
the practical difficulties which may arise 
administration of 


in the new practice 


provisions, it would seem that Section 
322, as it now stands, is all to the good. 
Curiously enough, members of the bar 


do 


portance of the change thus made since 


not seem to have realized the im- 


inquiry does not reveal any substantial 


increase in demands for these admis- 
sions, despite the fact that the section as 
amended has been in full force and effect 
1941. 


since September 1, 


DECLARATORY JUDGMENTS 


A very interesting situation gradually 


came to a head with reference to ques- 
tions of fact in declaratory judgment 
intimation, as 
early as the case of Dun & ‘Bradstreet, 
City of New York, 276 N. Y. 


that perhaps the remedy of declara- 


actions. There was an 


Inc. V. 
198, 
tory judgment might be held inapplicable 

The 


when arose. 
Court of Appeals in that case at page 206 


questions of fact 


made the statement: 


The undisputed facts in this case make it 


peculiarly one where the remedy of a de- 
claratory judgment should be granted. That 
remedy is applicable in cases where a con- 
stitutional question is involved or the legal 
i a statute is in question 


In such 


ity or meaning of 
and no question of fact is involved. 


cases, pure questions of law are presented. 
It would be difficult to imagine a case where 
that remedy would be more applicable 
The brief per curiam opinion in Ger- 
man Masonic Temple Assn. v. City of 
New York, 279 N. Y. 452, again em- 
phasized the circumstance that “there is 
fact.” 


pressions gave rise to the notion that 


no issue of These and other ex- 


there was gradually developing in this 
state an unfortunate limitation flatly in- 


Gp 







































governing declaratory 


f 
- 


. , = 
300 U. S. 227, where 


he 





msistent with Rule 213 which, under 
Civil 


judgments, spe 


Title 25 of the Rules of Practice 


‘ifically provided that the court might in 


uch cases in its discretion settle ques- 


ions of fact for submission to a jury 


vhen that was deemed advisable. It re 
quires little argument to demonstrate 
that this provision for settling issues of 
fact for trial by jury in declaratory judg- 


Was a per 
normal thing to have 


issues of fact arise in that type oO! 


it 1s noteworthy that the practice 1n 


] fFoarlar a7 ’ hi . .4 —— 
( federal courts in this respeci had 


letermined as early as 
Q37 1 Ae fna Lif. Ins "i Vv. Hax rth. 


| in the course of 


in opinion by Mr. Chief Justice Hughes 


was stated (p. 242) 
it the dispute turns upon questions of 
loes not withdraw it, as tl responds nt 
ems to contend, fr judicial cognizance 
egal consequences flow from the fact 
and S ( ov! the urts to ascel 
nd 1 the fact order to determine 
i juences That is evervda 

practie 

Whatever doubt had arisen in New 


statements in the 
Court of Ap- 


ork. owing to the 


opinions of the 


peals above referred to, was fortunately 
set at rest by certain comments in the 


opinion of Chief Judge Lehman in Rock- 


ight and Power Co. v. City of 
few York, 289 N. Y. 45, decided in 
He stated (p. 50-51): 

\ declaratory judgment is ex vi termini 
a judgment on the merits. Until disputed 


tions of fact necessary to be deter- 
mined before judgment can be rendered” 
rights and legal 
determined, defined and 


declared See rule 213 of the 


are settled, it is plain that 
relations cannot be 
- . 
Rules of 


Civil Practice. The court may, in the exer 


cise of its sound discretion, decline to pro- 
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Ol the tule Ss Ol Civil Practi ¢ Its d 


tionary and extraordinary power 


invoked only where resort to ordina a 
' , 
tions or proceedings would not afford a 
‘ “ar 
quate relielt \ judgment de iri t 
' ' F ' , ’ 
and othe! lega reiatl Ss Vv ch ] b 
} ] j 1 ' r iT 1 ] 
challenged anew by either party in proceed 
' 11 
ngs Drou therea ( Ie i i 
, ‘ 
i i 1 uld Serve ne useti T 
1 1 1 1 1 
UL] i on he detendant ) 
t nplaint on the grou t 
' 
e1 de betore s¢ e.< i 
Lile i I ( i conta | l e 4 
7 ? ~ ‘ i t 4 4 
, 
lete t ue t 1 
r i sult C nstat 
| 1 ] 1 
CTin¢ it I Ol ‘ i 
¢ , hetith Mier d 
r e motio » dis 
ae rratior gehts 1 iwa fina ! 
me CO t t tl Oo 
, es ! ¢ 
lis SS tile can lOf1Cal il 
t t i ly el t { i 
rights and le elations f tl 
nat 
partie 


ere rl opinit i 1 r 
( stances that there 1 no issue oO 
] 
indicatior it an acti ‘ la 
g t must be d er the 
i S ( juestions ict I ( 
( ( Vii Practice oO \ iV 1 id 
erre 1 prov de 1 mein b 
~P ted questions ¢ ict i be ( 
[he existence of ited q of fa 
wi could I 1 ex ed i! 
ordinar iction or pr edit ma ethe 
less in a parti i ase ] t ( r 
Strain he cou 1 he X¢ n i 1 
claratory judgment. We did not say or de 
cide al vtl ne else and our re ence 
disputed questions of fact in the opinion 
that and other cases should be read in its 
relation to the problems there presented 


SUMMARY |UDGMEN1 


In Stone V. Aetna Life Insurance Co 
178 Mise. 23, 


Term of the 


Judge Cuff at 


Supreme 


Special 


Court, Kings 











ri 1DING, 


County, decided an interesting and novel 

lating to the summary judgment 

Lice ihe action was one by a widow 

( I hie proceeds ota policy of 
fe insurance and the defense was that 

the deceased applied for the 1 

nce he knowingly made false and 

ue material representations as to 

When the plaintiff moved 

summary judgment, the defendant 


epared affidavits setting forth certain 


ed s which, on the face of the 
ild have seemed sufficient to 

e denial of the motion for sum 
lement. The defendant, how- 


er, in an excess of caution made the 
not unprecedented, motion to 


the afh- 





untilt to accept 
ts as a sufficient response to plain 
judgment, 


Surnmar;ry 
first procured a stay, and this 
\ 


tion decided by Mr. Justice 


Cuff. The purpose of moving in this 
Ly was, as it were, to give the defend 
vo chances to defeat the motion for 
summary judgment. In other words, 
fendant’s attorney stated that he pos- 

sf d onal evidence but did not 


vant to make any further revelation 
Ss necessary to do SO and the 
ure here adopted was designed as 


s of bringing about a preliminary 


determination as to the sufficiency of 
to defeat the motion for 
Thus, if the court 


sufh 


hese affidavits 
summary judgment. 


} 


found that the evidence was not 


the motion to compel acceptance 


nt 
CleTIL, 


f the affidavits would be denied, and 


lefendant would thereupon serve fur- 
ther and more comprehensive affidavits 
and the motion for summary judgment 
would be decided on the merits. 

While it may well be that, as stated 


by Mr. Justice Cuff, the mere novelty 
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of a motion is no conclusive reason for 
denying the relief requested, it seems 
that his decision that this was a proper 
practice in summary judgment cases is 
erroneous. As no appeal was taken in 
that particular case, the matter has evi- 
dently not been passed upon by any 
appellate court. 

There are a variety of objections to 
(1) There is noth- 


that 


ee - o 
this new procedure: 
113 to 


such procedure was either authorized or 


ing in Rule indicate any 
contemplated, npr is there anything in 


Civil Act 


relating to motfon practice in general to 


the sections of/ the Practice 


justify it; (2)/ If such procedure were 


to be permitt¢d in the case of motions 
for summary /judgment, it is hard to see 
why a similar procedure would not be 
available to those opposing many other 
types of motion; (3) This procedure 


would not only greatly complicate mo 


tion ice in general, where every 


effort should be made to simplify rather 


pract 
than to complicate, but it would lead to 
innumeralle abuses too obvious for com- 
nent. 

[t may well be that there are instances 
in which it is not desirable to require a 
full 


there are 


party to make a disclosure of all 


his evidence and other in 
stances in which the very nature of the 
case makes it appear that little should 
be required of the party opposing the 


Many 


of these instances are set forth and dis- 


motion for summary judgment. 


cussed at some length on pages 83 to 91 
of Judge Shientag’s splendid book, S1um- 
While the trend 


not all been in one direction, the courts 


mary Judgment. has 
have shown every disposition to work 
out rules of decision in summary judg- 
ment cases which should not do injustice. 
Illustrations of special situations are to 
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be found in cases on insurance policies, 


cases On promissory notes and many 
others in which the facts are peculiarly 


knowledge of one of the 


parties or when other special circum 


stances exist. Whenever 


necessary, it 
seems that the courts can be depended 
upon to make the proper ruling without 
going 


1y such cumbersome and 


hs .. as 
througn al 


seemingly unnecessary procedure as was 


adopted in this case. 
HospirAL RECORDS 
he records which probably come 


courts in 


the 


most frequently before the 


connection with Section 374-a of 


Practice Act are hospital records. 
despite the fact that the pro- 
f su ecords is an almost 
in our trial courts, there 


Cf nsi lered 


daily occurrenc: 


has been no well and com- 


1 


prehensive treatment of the subject by 
he Court of Appeals. Such comments 


to | 
to be 


sions on the 


found in the various deci- 
subiect leave the whole 


matter in a state of 


some confusion and 
doubt. 

There is no doubt, of course, that the 

rdit entries as to temperature, med 


ication, chemical analyses, treatment and 


so forth are plainly admissible if there 


is proof that the papers produced are 
the hospital records themselves and that 
they were kept in the ordinary course of 
business. T 


] 


he se pe of Section 374 a is 


ODVIOUSIY 


sufficiently comprehensive to 


COVeT records of this type. 


The difficulty arises when the hospital 
contain, 


charts or records 


as they fre 


quently do, statements of fact having 


nothing to do with the treatment or med- 


ication or actual physical condition of the 
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patient but rather to matters of opinion, 
hypothesis or diagnosis. In some in- 
stances, these hospital records or charts 
set forth wholly extraneous matters hav 
ing nothing to do with medicine or sur 
gery or the condition of the patient. 
Any thorough review of the authori- 
tres on this occasion would unduly pro- 
long this address. Suffice it to say, that 
brought to a 
Kohl 


366, which involved 


the matter is somewhat 
head by the ruling in People \ 
meyer, 284 N. Y. 
a conviction of the crime of robbery in 
the first degree. The defendant having 
claimed insanity as a defense, the trial 
court had excluded copies of Wisconsin 
hospital records relating to the insanity 
of the defendant's paternal grandmother. 
“included diagnoses of 


The se rect yrds 


manic depressive insanity.’ Having 
stated that no question of privilege was 
Court 


presented, the of Appeals held 


that the exclusion of these records was 
reversible error since proof of insanity 
in an ancestor was relevant. The rec 


ords were found competent by the 


Court of Appeals because a physician, 
if called to testify on this subject, would 
have been competent to state his “sci 
entific opinions as to the nature of ill- 
nesses, their causes and probable results, 
founded upon the facts disclosed in the 
evidence.” The subject came up again 
in Meiselman v. Crown Heights Hos 
pital, 285 N. Y. 389, but the discussion 
in that case appears to have gone off 
on a question relating to the nature of 
the objection that had been raised to 
the admissibility of the records. 

It had been held in an earlier case 
(Matter of O’Grady, 254 App. Div. 
69) ) 


“the opinions of doctors with reference 


that hospital records containing 


to the disorders of the patient are not 




















govern the ultimate st 
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( Cl the morte ( s 
JE pital records or a portion 
¢ n excluded S hea 
1 1 ] 
DD S ong t line would 
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i Ole I \\ ¢ per= 
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| 1 
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( ( pursuant to some 
1 1 
( r entrv S In 1SS1 
, 1 
rorce to is conte 
1 } 7 
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( natters in the day 
1 
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iit sm V tose Who 
. ° 
l 1 i mission OT Glagnoses 
host 1 ¢ de 
l il } IOC i IS il ¢ 
I y plaintifis and tl tile 
tt ot extraneous matters con 
’ 
nN | 


patient’s “history.” 


+1 Greet oe 
ews expressed in the first opi 
Court of Appeals on the sub- 
e scop Section 374-a would 


indicate the sound policy which 
It tatement of 


e in the hospital record 


| P I Co App. Div 
‘ Dep't , in whi 
spit ecord w 
tion that tl itient (the assured) 
orid tablet 
( | Ul v. Moore-M 
I ) 4 494 (C.C.A 1 
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In Johnson v. 


Lutz, 253 N. Y. 124, 
the court afhrmed a determination to the 
effect that 
filed by him in the 


Phe « 


Lory of the section and the origin of the 


a policeman’s accident report 


station house was not 
] 


admissible. uurt reviewed the his- 


] 


proposal in the report of the Legal Re 


search Committee of the Commonwealth 
1927. This 


that the statute 


Fund published in 


le it clear 


rept rt 


at new Was 


intended to make rules of evidence rela- 
tive to book entries in harmony with 
1odern business conditions and practices 


» that the courts would “give evidential 


credit to the books upon which the 


mer- 
ntile and industrial world relies in the 


( mnduct of busine 
\s the report just referred 
chiefly 


the phraseology of 


to dis- 
matters and 


374-a 


comprehensive in 


commercial 


- 1 
CuUSSCCd 


Section was 


obviously much 


more 
ts scope, it was apparent that the 


hes wae 
ould be called upon to 


courts 
interpret the sec- 
\nd the Court of Appeals in 


Johnson vy. > decided that in the vari- 


classes of cases arising under Sec- 


OUS 


ion 374-a the court would be called upon 
to determine whether or not it was the 


intention of the legislature that the par- 
icular subject matter should be within 
the scope of the section. In other words, 


the section was not to be 


harsh and unbending literal fashion but 


construed ina 


ather with a view to accomplishing what 


the statute was designed t 


accomplish. 


\ccordingly, the court held that it was 


never the intention of the legislature to 


within the meaning of Section 


374-a such matters as police reports rela 


tive to accidents. The court held (p. 
129) : 

The Legislature has sought by the amend 

ment to make the courts practical. It 


give the 


amendment a construction which will enable 


would be unfortunate not to 
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nosis and another. n any event, it 1s 
} er ted ; ‘ sia | : od 
: my own beli that sound principle 
i ( ' Ss I iOWCVE 1 
ne, ti ed in a2 would generally include s admissible 
entries made in hospital charts or re 
7 1 | 
; ords concerning the diagnosis of thi 
| ( I also made certain com : : 
| ° - 
a ; case b 1e physician in charge. 
ents ( ppe » be peculiarly ap 
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le to the situation under discussion. 
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: ny ngs contained in hospital rec 
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: . - (; ! Vv. fa Fruit and Produe 
the é tes fr the old 
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vher« ( made to entric . 
1 1 1 
3 : ; this history report was obviously made 
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- ' } ' “14 1 . ‘ 
T ‘ TIT wes \ ‘ ( cS miy writ * ° ” 
—- dies = : brought the n into the hospital. 
the re id nurse t y sOME duty by ’ 1 . we . . 
[It would seem that this case is prop- 
+] > 7 ~ TY | we T aT)? 1 | rd 2\ - 
l€ I © « na (J 1 
: erly decided but tl reason for the 
Phat th urt mus rankly decide con Te | Id } to | 
cision should have been stated to bs 
1 4 " sous 
cerning < oy es, 1 rs ot opinion, 
5 . ipees he same as in Johnson v. Lutz, namely 
nd whe ik extt eous Statements ofr! 1 1 1 . ' 
; ; , that the legislature never intended t 
al ee toms 
t or op or vnether the eo1siature ' 1 is 1 
5 section to apply to such entries as this 
eo ee eee ee iets 4 me within the itt 
ended such , ica: WHCEEEED Ent In other words, there is a distinction t 
f+] , 
SCONE } ~¢ ) . 
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It may be asserted that the Court of made in a hospital by nurses or doctors 
1 7 1 ler; . ; . «34 . 1 ° 4 1: wa : 
v decided the matte relative to conditions observed by them, 
1 ordered or administered by 


diagnoses in the Kohlmeyer case 
it is too bad 
that the ( eals did not give a 


etter reason for its result. Perhaps some 
distinction 


ve referred to. 


of Apy 


i 


ourt 


will up in which 


made 


case come 
yetween one type of diag- 


1 
he 


medicatiot 
them and also the diagnosis of the casé 
rived at by them in the course of 


formance of their duties. On the 
other hand, it is at least arguable that 
entries relating to the history of the 


as ar 
the per 








IN1€ 


( 


lanyves al 


SSit 1) 


nt p to the patient’s adm 
e hospital in question, as well as all 


olly extraneous matters having not 


do with | spital treatment oO 
uld be excluded 

It 1 e, however, 1 when _ the 
is ul itely worked out by tl 

( \ ome emphasis will be 
Upol urce of “history” re 

on the admissibility of 

yy the person making th 


it person were called at the 


| ies above referred to 
hi { result bu sub 
hat any st way of working the 
( ' nile carcely be in acco 
the legislative intent 
\TTACH MENTS 
\ cted when I made my last 
ess , this subject before this 
iClat ( nuary 9th, 1941, the 
reamlining’ of the attachment pro 
ure has W ed well. As seemed 
] bl tine 1111 there has beet 
1 ( \ 1tO ition, great 
| of ship ion plaintiffs Ch 
y system definitely favors defend 
. 1 I think that some revision will 
p lye d 
Lhe ficulty is chiefly with reference 
equirement that the plaintift 
ion in certain instances 
hin the ninety-day period, as provided 
Sect 922 Mat V mie nbers ot the 
¢ evel to nave become ac 


substantial amend 


nts made in 1940 and 1941, despit 


wide publicity given to those 
the time 

is my opinion that the 
and that 


up 


i\ period is too short 


thing should be done to ease 


provisions with reference to exten- 


of time. Furthermore, consider- 


si0n 


able confusion seems to have arisen from 


he fact that the first paragraph of sub- 
1 ( 1 


division 1 of Section 922 makes refer- 


ence to the commencement of the action 


in 9O days after the service of a 


certified copy of the warrant,” and the 
llowing paragraph of the same sub 
ai\ ion refers to ‘‘the pr riod of 90 days 


om late of the service of the said 
warrant hereas subdivision 2 refers 
‘YO \ om the issuance of the 

nt In accordance with the 1m- 
memorial | t of lawyers to put off 
tion until the very last day, there have 
been quite a number of instances of 
lawvers o have neglected the ninety 
lay period from the date of the issuance 
the l int and then fi und that the 
nbiguity above referred to has made 
mpossible for them to get the neces- 


sheriff 


sar indemnify 
’ +] onan . ; f 
] re’ Onl W 1] e commencement O! 
| ‘ ‘ pee f 4] neral 
action, to say nothing of the general 
T | 4 4 ~ 
kelihood that such proceedings are en 
' 
re lugatl 


attempt 


Feri¢ review of the very substan- 
number of miscellaneous changes 
hich have taken place in the last two 


ossible to refer briefly to 


. 1 1 1 
ars, \ } 
I 


important from 


Ipoint and there 


‘lected for this purpose four 


from 1942, as fol 


s¢ 


from 1941 and four 


Civil Practice 


(i) 113 of the 


\ct now provides that 


Section 


a motion “‘is made 


noti thereof or an order to 


show cause is duly served.’ 


when a ce 


Stillman, 204 App. Div. 848, 197 


Dep’t 1922 


Stillman v 


A 
wal 
J 
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(2) Decedent Estate Law, Section 


119 has been amended so as to provide 


th it, when two actions have been joined, 
‘in one of which damages are soucht for 
1m on O Which Gamages are sougni Ol 


suffered by the decedent prior 


to death and the other for damages for 
Causinys aeati contriputory negigence 
is matter of detense in both cases 

(3) Section 903, subdivision 6, now 


1 1 
ittachment when there 


= 
f 


tion 112-e knocks ot 
ne old doctrine of e€rec 


that a 


claim for damages sustained as a result 


tion of remedies by providing 


0 fraud Or miusrepre sentation in the 


inducement of a contract or other trans 


shall not be deemed inconsistent 


action 
rescission or b ised upon 


In an 


upon resci 


escission. iction tor rescission 


agerie ed 


or based ssion the Yo 


party s] il] De allowed to obtain complete 


relief in one action, inclu ling rescission, 


restitution of the benefits, if any, con 


“] by him 9 result f the tran Alo 
‘ y | ail io «al i il ‘) Lit ALI NA 


t10n, and damagt s to which he is entitled 


fraud or misrepre 


because of such 


sentation; but such complete relief shall 


not include duplication of items of re 


covery 
(5) Section 1170-a permits the court 
question of custody of chil- 


judgment of 


+] ] +] 
C(nougn ne 


divorce or separation is one dismissing 


the plaintiff’s complaint. 


(6) Real Property Law, Section 539, 


is a new section providing for a manda 


tory injunction in an action to remove 


an encroaching structure, thus changing 


what many people have thought was the 


unsound result arrived at in the much 


Davis, 75 N. Y 


221 (1878) 


11 See Davi 
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discussed case of City « Syracuse V. 
Hogan, 234 N. Y. 457, so that the law 
now 1n accor with the 


, , 
ance famous 


dissenting opinion of Judge Cardozo in 


(7) Section 403 has been amended s« 
is to permit attorneys to issue sub 


penas 1M Cases tried before a reréree 


(8) Section 352 has been amended so 
as to place dentists upon the same foot 
g as physi s and surgeons 1n matte 
if privileged communication 

LO USION 

Out of all is mass of changes, ther 
is one thing which strikes me very 
lore bly Le )) all ] talk ibo t 
simplified procedure, we seem to be 
eradually making our procedure more 


my] lu 
tration of thi is to be found in the 
long and detailed and olved sections 
' streat lining’ t] ittachment proce 
dure Numerot other instances could 
be given but sufficient to say th 
the whole ten ncy f recent vears has 


been in the direction of attempting to 


improve our practice and procedure 


without the slightest regard for the 


ification of practice. This is due 


partly to the continual effort for im- 


provement in details and partly to at- 


tempts at purely theoretical or paper 


harmony. 


If this tendency continues indefinitely, 


we shall be, if we are not already, faced 
which our practice 


the 


with a situation in 
and procedure is known only to 


all their 


matters of procedure. 


experts who devote time to 
the study of 
It is my hope that the time will come 


York will be 
procedure 


when the state of New 


willing to adopt rules of 














vhich are truly simple and which do 


t attempt to cover with meticulous 


precision every conceivable contingency 
which may arise in the course of litiga- 


g 
m. It is just as important that our 
idges be given some flexibility as it is 
hat the judges of the fede ral courts be 
he adminis 


en some discretion in t 


Librarian of 


1923 


Law 
School 


Eldon R. James, 


Harvard Law 


1942, has been appointed 


from 


‘ian of Congress to succeed 
John T. Since July, 


442, Dr. James been attached to 


Vance. 
has 
Transportation Corps of the War 
Department as a civilian attorney. 
Indicative of the high esteem in which 
Dr. James is held by his law librarian 
lleagues is the resolution passed by 
\merican Li- 
Mil- 


he annual 
June, which provided that 





Association of Law 


t meeting in 
waukee last 
statement of appreciation be presented 
Dr. and Mrs. James. 
onsisting of Mrs. 


University, 


A committee 
Long of 
President of the 
\ssociation, Mr. William S. Johnston of 
the Chicago Law and Mr. 
William R. Roalfe of Duke University, 


Bernita J. 


[llinois 
Institute 


vas appointed to draw up the resolution 
ind have it suitably prepared. 

Upon the completion of the drafting, 
Mr. Lester W. Arkin, Vice President of 
the Book Shop Bindery in Chicago and 
an associate member of the Association, 
took over the supervision of the en 
grossing and binding and prepared a 
handsome blue leather folder containing 


the engrossed Appreciation. 
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tration of general rules of procedure. 
The effect of providing for every little 
detail necessarily hampers the work of 
the courts and greatly increases the bur- 
dens of lawyers who should be able to 
devote less of their time to the intrica- 
cies of procedure and more of it to the 


determination of causes on the merits. 


LIBRARIAN OF CONGRESS 


On April 22, 


was made by Miss Helen Newman, the 


1943, the presentation 
Association’s Executive Secretary and 
Treasurer, and Associate Librarian of 
the Supreme Court of the United States, 
at a dinner party in the Colony Room 
of the Statler Hotel, Washington, D. C. . 
Mr. Mr. 


Francis Dwyer and his sister Miss Mad 


Other guests were Roalfe, 
alen Dwyer of the Library of Congress 
Morse of the 
the Judge Advocate General 
h 


and Captain Lewis \W 
Library of 
e resolution 


of the Army. The text of t 


and a letter of acknowledgment from 
Dr. James follow 
AN APPRECIATION 
Dear Dr. James: 
It is with great pleasure that the 


Li- 


of which you are an honored 


American Association of Law 
braries, 
past President, presents to you this 
tribute as an expression of the affection 
and esteem with which you are held by 
all its members, who, at the annual meet- 
ing in Milwaukee, on June 21-23 last, 
elected you an honorary life member. 
Ken- 


You were born and reared in 


tucky and you have the graciousness and 








LIBR. 


, i | - + ] ‘ 
charm granted to its favored 


sons. 
leading to a 


and 


Classical training 


clence degree 


ot S 
~ 


your legal train 
ing leading to a Bachelor of Laws from 


the University of Cincinnati and a Doc 


tor of Juridical Science from Harvard 


University, were adequate preparation 


for vout You were 


distinguished career. 


tor nineteen years a successful 


practi 


tioner, Professor of Law and Dean of 
the Law School at the University of 
\Iissou idviss n toreign attfairs to 
the Siamese government for six years, 


Judge of its Supreme Court for five 


ts representative at the Pet 


, 
rhite 
\rbit 


WI1Cé€ you were decorated by that gOov- 


al Tribunal of The Hague. 


ernment and once by the government of 


Japan 
| 
i 


teen years your tal- 


] 
been largely devoted to the 


past eig 


as Profess« iT 


Harvard L: 


ot Law and as its 


iW Sch ol, both 
distinguished Li 


brarian, and under your dynamic lead 
has assembled the largest and 
outstanding legal collection § in 


collection vastly enriched 


inclusion of mumerous 
works of art and other treasures which 
tradi 


part of our legal 


tion. 


But it is not for those reasons only 
that law librarians hold you in such high 


You 


sponsibility to the Harvard Law School 


esteem. have conceived your re- 


as professor and librarian in broad terms 
in terms of service to thi 


fession, to the 


legal pro- 
Association of American 
Law Schools and particularly to law 


librarians and their libraries wherever 


they are located. You have always been 
willing to render assistance to us in- 


dividually, as many of us can testify, 


ik} 


Your 


bachelor 





URN AT Vol. 36 


and, in addition, you have in one rok 


or another continuously participated in 


the advancing program of the American 
has 


asked you to do many things year afte1 


Association of Law Libraries lt 


year and you have done them all effi 


ciently. As President and as a member 


Committee for several 
years, you worked loyall 


\ Ou have 


member of the 


executive 


of its 


_ = ] 
Vand etfectively 


been an active worker as 


Library Journal, and a contributo 5 
pages In 1925 ve vere prin 
mover im reorganizing — the nid 

l €ga r lical nd have een 1 
editor since then, guiding throug 


most 
tion on 


t 7 scl a9 Faaly . ] 
Its size and userulness have Heel 


rection 


1 
Ovides 


greatly increased until it now pt 


an indispensable bibliographical service, 


financially self-supporting Your 
reward is the knowledge of 


done. 


With 


all this in mind, we 


this appreciation and express the pre 
found hope that your retirement as Pro 
fessor of Law, as Librarian of the Hat 
vard Law School and as Editor of the 


Index to Periodicals, and you 


consequent 


elds of 


Legal 
preoccupation with other 
endeavor will not altogethe1 


prevent a continuation of the collabora 


tion which has meant so much to all of 
us and to our Association 
To Mrs. James we extend our atfec 


tionate regard and wish you both long 
life, health, prosperity and happiness. 
American Association of Law Libraries 
by Wm. S. JOHNSTON 
Wm. R. ROALFE 


BERNITA J. LONG 

















DR. JAMES’ LETTER 


lLong 


\ssoc lation ot} 


Illinois 


lla | LOS 
) \I Long 
last night at a delightful dinner, Miss 
( in and Mr. Roalfe presented to 


James and me the beautiful 


Ap- 


| too flattering, which the 
t er, A ¢ sot 1 ret y 
l ( ) ( Association prepared 
( (| ré 
‘ oe ‘ 1 ] 
fam more than grateful for the kind, 
) FEeTI¢ rOous, CXDressIoNns OT 
+; ; : +] 3441 ] . 
reciati O he littl I have been 
e Association and for 
irians generally My taste for 
. +} +1] . P ] 
Ver las grown with the years and 
m grateful to a degree that I cannot 
vy express 
] beet { +} ylraninatiar 
| ( WDCAULY Ol ( LitUiiliiiled OLS, 
+ +] 
fourteenth century, the 
nal tr] ’ +] 4 ¢ . 1oent 
al SLV IE Ol Like teX Mmadicate 
very great artist (or artists) has 
concerned in its design and exe- 


trust that you will convey to the 


ociation my deepest gratitude for my 

Sa onorary life member and 

nd e other members of 

ur Committee for the warm friend 

shown in the expression of the 
ntiments of the \ssociation. 


Mrs. James, also, desires me to express 
r appreciation of the reference to het 
in thanking the Associ 
for 


it contains. 


jomnsS me 


Committee the ex- 


101 and the 


book and for what 


{1PPOINTED 93 


[ must add in all fairness a word or 
two. Whatever I may have done has 
been made possible only by the devoted 
and loyal assistance of the whole staff 
Law 


Ind: a, 


Robert Anderson and Jessie Wharton. 


of the Harvard School Library, 


and as to the particularly, of 
Not many outside of the library know 
what Robert Anderson did in the solu- 
tion of the many problems arising in 
Index. The Asso- 


debt of gratitude 


connection with the 


ciation owes him a 


and | 


expressing My 


want to associate him with me in 


thanks for the beautiful 


hook you have given me. His learning 


1 


has been through the vears at the service 


of the law librarians of the country. 


Though I signed most of the letters, the 
re and the scholarship contained 


knowledg 
t] of Robert 


in them was generally that 


\nderson. 
Also, whatever there is of greatness 


in the Harvard Law School Library, 


and I believe it is a greal library, John 
Himes Arnold, who built it, 
Barr Ames and Roscoe Pound, who pro- 


vided the funds and 


and James 


gave it the benefit 
of their devoted oversight, must never 
be forgotten. 

Poole 


and John Vance could not have been 


is that Frank 


My only regret 


with us last night. They can never be 
replaced. 
gain, Mrs. James and I thank you 


all from the depths of our hearts. 
Yours sincerely, 
ELpon R. JAMES 


April 23, 1943. 
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CURRENT COMMENTS 


Sidney B. Hill Appointed Librarian 


SipNEY B. Hitt has been appointed 
and General Manager of the 
\ssociation of the i 
New York to succeed Franklin O. Poole, 


vy after 40 years in that 


Bar of the City of 


The announcement was made 
March 6 by Charles F 
\ssocia 


Hughes, Jr., 
tion’s Execu 
Mr. Hill has been 


eC \sso lal} 1 since 


\ssistant Librarian 
1931 


formerly an assistant in the Law Library 


and was 


of Congress. He was President of the 


American 


last ye 


\ssociation of Law Libraries 


Supplement to 
Check-List of Journals 


| HE N ATIONAL ASSOCIATION OF 


STATE LIBRARIES, accot to word 


Dennis A 


the Association, is issuing a supplement 


= 
qaing 


from Dooley, President of 


to the Check-List of Legislative Jour- 
nals. This will be printed in a separate 
hlet similar to the Supplement to 


Le r~erb_T ; ran | se 
l hi . vi tT Session Laws. 


Book Available to 


Association Members 


ALBERT S. OsBoRN has authorized us 
to announce that a complimentary copy 


The Mind of thi 


represented in the 


of his /uror will be 


sent to library 


any 


American Association of Law Libraries 
that does not have a 


addressed to the author at 


Requests 
should be 


233 Broadway, New York City. 





Carolinas Chapter Meeting 

Miss Lucite Evviott, Law Librarian 
of the University of North Carolina and 
President of the Carolinas Chapter, was 
hostess for the meeting at Chapel Hill, 
May 6. 


libraries represented was discussed in 


lhe etfect of the war upon the 


formally. Emphasis was placed upon 
the need for long-range planning and 
the preservation, as far as possible, of 
1 
i 


present staffs and facilities in order to 


be in readiness for the probable “boom 
period” of post-war days 

The Chapter is to discontinue meet 
ings for the duration. The present off 


cers are to be retained and all member 
will be continued. 

William 
Duke 


leave of absence to assume 


ships 
Mr. 
brarian of 


granted a 


R. Roalfe, Law Li- 


University, has been 


position with the OPA in Washington, 
 €. 
Miss 


at the 


Bethea, Order Assistant 


Louise 
Duke University Law Library, 
has resigned and has accepted a position 


in the library of the Naval Academy at 


Annapolis. 


New Jersey Judicial 
Council Reports 
Librarian of 


MILEs O. Law 


University, has been able to 


PRICE, 
Columbia 
borrow the typewritten copies of the 
11th 12th New 


Council Reports and to obtain permission 


and Jersey Judicial 


to make copies for the Columbia and 


other libraries. He is having them 


mimeographed at an estimated cost of 
forty cents for the two reports. He 
prefers payment in stamps with the or 


der so as to avoid the expense of billing. 
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Service Notes Other members are: Frances Farmer, 
ILDRED L. DAGER. Assistant Librarian Executive Secretary to the Law Library 
the Department of Justice Library, 1s Committee, University of Virginia, 

itenant (j.¢.) in the WAVES Charlottesville; Harrison MacDonald, 
SAMUEL | HORNE, U.S.N.R., has Law Librarian, Boston University ; 
the rank of leu l‘'rancis X. Dwyer, Assistant Law Li- 


nt (j.g.) to heutenant (s.g.). He  brarian of Congress; Margaret E. Hall, 


been promoted trom 


stationed in Washington, D. C Reference Librarian, Columbia Uni- 


Lewis W. Morse, Director of Li versity Law School. 
ies of the Office of the Judge Ad 


«ate General of the Army, has been Moreland Appointed 
1 from the rank of captain to ‘ . 
, Se aca | CarROLL C, MoreLanp has been ap- 
He is also in Washington. , , ; , 
pointed Assistant Librarian of the Asso- 
Nominating Committee ciation of the Bar of the City of New 
LEW W. Morse has been named York. He was Law Librarian of the 

i Vl 


uirman of the Nominating Committee Michigan State Library. 


CURRENT LEGAL PUBLICATIONS* 


CoMPILED By LouIsE BETHEA 
Duke University Law Library 


Santos P. Argentine Constitutional 1830. St. Paul, West Pub. Co., 1943. 3y 
he i S30 

federa tem and the preset srierly, J. L. Law of nations (Introduction 
dividual rights New York, to international law of peace) 3rd_ ed 
Univ. Pr., 1943. 246p. $3. (Col London, Oxford University Press, 1943 

Legal Studies, 1 } 721 6 
Hugh W., and Martin, Charles \r California Legal Record. Volumes I and II, 
f business law. N York, Barn 1878-1879. Buffalo, Dennis & Co., 1943. 2\ 

8 $1.25. (College $75. (A photo reprint) 

Series Clark, H. B. Biblical law. Portland, Oregon, 


irnes, Harry Elmer, and Teeters, Negley K. Binfords & Mort, Publishers, 1943. 328; 
N hor ns in criminolos New York, $2.50 


‘ Hall. | ! $< Clarke, Dorris. The wayward minors’ court; 
Richard H Mr Rutledee of an evaluative review of procedures and 

~ ( ) York, Duell, Sloan, poses, 1936-1941. New York, The Mag 

Wines Fens 1942. 4304 $3.75 istrates’ Court, 1942. 53p 

1) G ( Commerce Clearing House Dominion of 
BP 3 ( I Canada Income War Tax Act Chicago, 
Maxwell. Ltd 13 &2p Commerce Clearing House, 1942 170p $1 
Sa A ommerce Clearing House. The tax law of 
Dat 1. Delawa the state of New York; as of July 1942 

\ ent ¢ Law Lipras Chicago, Commerce Clearing House, 1942 

. : 7 347p. $2 
7 





; Raa gent ag eager RE ea Davar, S. R. Elements of Indian mercantile 
luke Ur rsity Law Library The list printed law 9th ed. Bombay, Tripathi & Co., 1942 











r, numberes 


1 


1 


Pub 


| 
I 


SO30 


1943 


} 
1S] 


nl} 


‘Commonwealth Club of C 


’ al 
1943 350p $3 (A 


factual stud 


California legislature, together wit 


legislatures of other states) 


bers! ip, procedure and work 


1 
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CHECK LIST OF CURRENT AMERICAN STATE REPORTS, 


STATUTES! AND SESSION LAWS 


Revised to May 15, 1943 


Dates of Regu- 


Publication lar Sessions Source 


ALABAMA 


eports a ee West Pub. Co. 
App. Reports pe apa West Pub. Co 
ession lav Quadrennial Secretary of State 
ode, Compilation or Revision Secretary of State 
ALASKA 
port or West Pub. Co 
on laws Odd years Secretary of Territory 


mpilation or Revision 


Auditor of Alaska, Juneau 


ARIZONA 
eport ee Bancroft, Whitney & Co 


Odd years ary of S 


Code, Compilation or Revision 


ARKANSAS 


epor — mecretar®r!) tale 
$s10n laws Odd years oecretary OI State 
Code, Compilation or Revision Department of State, Little 
Thomas Law Book Co 
CALIFORNIA 
eports . io eee Bancroft-Whitney & Co. 


\pp Reports ——- a oe ae bancroit Whitney & Co 

ae Kecorder Prtg 

Odd years mecretary of stat 

npilation or Revision Bancroft-Whitney & C 

1941 Deering Civil 
Code lv. 

1941 Deering Civil 
Procedure & Pro 
bate Code lv. 

1941 Deering Penal 
Code lv. 

1937 Deering Polit- 
ical Code lv. 

1937-1939 Deering 
Commissioners’ 


( odes, 3v. 





1In ers of the A.A.L.I I 
nelude St | f space li ns ( 
et ed I t The Editor w g 


bers and subscri s 1g 1 
2 With acknowledgments to the N. A. Phemister Company. 


tg. & Pub. Co. 


Latest Vol. 
to Appear 


49 
29 

1939 Reg. & Ex. 

1940 Code A. 10v. 

with 1941 P. P. 


1941 
Comp. L. 1933 lv. 


Reg. 1941, Ist Spec. 
1940 1 vol 

1939 Code A. 6v. 
with 1941 P. P. 


Reg. 1941, Ex. 1939 
Pope’s Digest 1937 


A. 2v. 


20 (2d) 
54 (2d) 
Weekly 
1941, incl. 1940 Ex- 
tra Sessi ms 
1937 Deering Gen- 
eral Laws 2v. 
1937 Deering Con- 
stitution lv. 
1939 Supp. to Codes 
& General Laws 


v. 
1941 Supp. to Con- 


stitution, Codes & 
General Laws ly. 


this Check List to 
tate with the official 


suggestions from mem 








Dates of Regu- 
Publication lar Sessions Source 


CANAL ZONE 


Executive Secretary, Panama Canal, 
Balboa Heights, C. Z 


Code, Compilation or Revision Superintendent of Documents, 
Washington, D. ( 
The Chief of Office, The Panama 


Canal, Washington 


COLORADO 


Reports ae \. B. Hirshfield Press, Denver, Col 
Session laws Odd years Secretary of State 
Code, Compilation or Revision Michie C 
CONNECTICUT 

Keports 7 ewe EK. E. Dissell & Co., Hartford, Conn 
*Advance Parts es E. E. Dissell & Co., Hartford, Conn 
Conn. Supp. a 6 6 « Connecticut Law Journal Pub. C 

Superior Ct. Rep. eee Bridgeport, Conn 

Common Pleas Rep. . . . (Selected cases by Judges) 

*Conn. Law Journal ... Weekly continuations 
Session laws Odd years State Librarian 
Code, Compilation or Revision E. E. Dissell & Co., Hartford, Conn 


DELAWARE 


State Librarian 





Kteports a 
Chancery reports a State Librarian 
Session laws Odd years State Librarian 
Code, Compilation or Revision Delaware State Library, Dover, Del 
DISTRICT OF COLUMBIA 
Appeals mem 6 8 « West Pub. Co 
Acts AffectingDistrict 
OO ee John Byrne & Co 
Code, Compilation or Revision Government Printing Office, Wash 
ington, D. C a 
FLORIDA 
Reports sin pt E. O. Painter Ptg. Co., De Land 
Session laws.....-—----—- Odd years Secretary of State 
Code, Compilation or Revision Secretar f Stat 
GEORGIA 
Reports ean 4 6 « The Harrison Co 
ADD. ROpOTtewaeeae . 2 The Harrison Co... 
Session laws~-------- Odd years State Librarian 
Code, Compilation or Revision The Harrison Co 
HAWAII 
RREDOS US ans ge Clerk of Supreme Court~ 
*Advance parts——-——- . . . Clerk of Supreme Court. 
Session laws..-—_--—— Odd years Secretary of Territory 
Code, Compilation or Revision Secretary of Territory——_____........ 


* Advance parts paged to correspond with permanent edit 


Latest Vol. 
to Appear 


Reg. 1941 


1935 Stat. 5v. 


194] 


1930 Gen. Stat 
1931-33-35 C 
Supp. lv 

1937-39 Cum. Sup} 


lv. 


1941 Supp. lv. 


4) 
7h 


hN 


1940 Code A. 2v. 


19 

6 
194] 

1933 Code lv. 


4 
+ 
/ 
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Dates of Regu- Latest Vol. 
Publication lar Sessions Source to Appear 
IDAHO 
a Bancroft, Whitney & Co 62 
n law Odd years Capital News Pub. Co Reg. 1941 
e, Compilation or Revision Bobbs-Merrill Co 1932 Code 4v. 
Courtright Pub. Co., Denver 1940 Supp. lv 
ILLINOIS 
eports oat oe Edwin H. Cooke, | t 380 
*Advan parts ee Kkdwin H, ¢ , Bloomingtor 
Reports te ee Callaghan & Co 
eA ance parts Callag & Co 
t of Cla s Re 
rt State Print 11 
l Odd year secre y « otate 11 2 941 Spe 
sen. & H. J 
le, Compilation or Revision The Burdette Smith Ce 1943 Stat 
State Bar Ed 
INDIANA 
Ol Secretary of State 219 
| Reports ae secretary ¢ State UY 
law Odd years Secretary State . 1941 
le, Cor lation or Revision Bobbs-Merrill Ce 1933 Burns’ Stat. A 
. 12v. Replacements 
Os ter ©. §. 
IOWA 
ports ae Superintendent of Printing 231 
n laws Odd years Superintendent of Printing Reg. 1941 
le, Compilation or Revision Superintendent of Printing 1939 Code lv 
KANSAS 
eports Peas State Librarian 154 
*Ad parts eae State Librarian 
n laws Odd years Secretary of State Reg. 1941 
e, ( pilation or Revision Secretary of State 1935 Gen. Stat. A. 
lv. 1941 Supp. lv 
KENTUCKY 
port State Librarian 290 
*Advance parts--, re State Librarian 
laws Even years State Libraria 1942, 1942 Ex. in lv. 
le, Compilation or Revision Statute Rey 1 mission 1942 Rev. Stat. 2v. 
{Vol n prepara 
on) 
LOUISIANA 
eport % es West Pub. Co 200 
session laws Even years Secretary of State 1942, 1942 Ex. in lv.; 
Crim. Code lv. 
de, Compilation or Revision 3obbs-Merrill Co 1939 Gen. Stat. 6v. 
ith 1942 P. P. 
MAINE 
eports 2 ete Southward Anthoenson Press, Port- 
1 } 


and eo 137 
Session laws Odd years Book Dealers in Portland and Reg. 1941, 
Bangor . ' incl. 1940 
Spec. Sess.; 1942 
Spec. Sess. 


Code, Compilation or Revision Department of State . 1930 Stat. lv. 
MARYLAND 

Reports . ss Century Printing Co., Baltimore 180 
*Advance parts-—— . . . Century Printing Co., Baltimore 
Baltimore City Re- 

ports in Daily Record Pub. Co., Baltimore v. 4 (1919-1928) 
Session laws..-—~ Odd years State Librarian Reg. 1941 
Code, Compilation or Revision Dept. of Leg. Ref., Baltimore 1939 Code A. 2v 


* Advance parts paged to correspond with permanent edition. 





Publication 


Wates of Regu- 
lar Sessions Source 


MASSACHUSETTS 


Wright & Pott 


er Ptg. Co., Boston 


Latest Vol. 
to Appear 











Advance parts j Wright & Potter Ptg. Co., Bost 
App. Div. Reports - ‘ Lawyers’ Brief & Pub. Co., Bost 7 
Session laws Odd years Secretary of the Commonwealtl 19425 
Code, Compilation Revision Department of Secretary > Gen. L 
MICHIGAN 
< ports ( allaghan & Co. 302 
*Advance parts ; Callaghan & Co 
S ( VS Odd years Secrt f Stat Z 
( e, Compilati or ixevision secretary of Stat 1929 Ci I 
Vlason Pub. ¢ 1940 ( Supp 
Mason Pub. Co > Supp. Iv 
MINNESOTA 
Keports ( son Pub. Co., St. Paul 12 
Session laws Odd years Secretary of State Reg. 194] 
Code, Compilation or Revision Comr. of A nis St. Paul 1942 S 
MISSISSIPPI 
epor W. Stephens Pub. Co., C I 
\f 
Session laws Even years Secretary of State 1942 Gen. & I 
e, Compilation or Revision Harrison Company 1930 Code A 
1938 C1 Su] 
MISSOURI 
teports mie wt EK. W. Stephens Pub. Co., Ce bia 19 
App. Reports \V. Stephens Pub. Co., C a 235 
S 5 Odd yea S iry of State } 142 
Code, ¢ pilation or Revision Secretary of State 1939 Re Stat 
Supp. 1941 
MONTANA 
Reports . incroft, Whitney & Co 112 
Ses la ( years tate Publishing Co., H« Reg. 194] 
( ( { on or |] 5 St Publishing Co., Helena 35 Code A 
Courtr cht Pub. Co 1939 Supp. \ 
eports — Stat 141 
Session law Odd years tat 1941 
Code, ( pilation or Revision D 1929 Com. S 
lv. 
» , Lincoln 1941 Supp. 1 
NEVADA 
Report oo Secretary of State 60 
Session laws Odd years Secretary of State Reg. 1941 
Code, Compilation or Revision Bender-Moss Co., San Francisco... 1929 Com. I 


NEW HAMPSHIRE 


-eports C. D. Hening, Lancaster, N. H., Re- 


*Advance parts a ae ae i 
Session law Odd vears Secretary of State 194] 


W 


Code, Compilation or Revision 


* Advance parts paged to correspond with permanent edition 














Source 
JERSEY 
re Co 








Latest Vol. 
o Appear 





Pel a 4 Co l 
Soney Ww Sage LO 2U 
Ssoney & Sage Co - 
Secretary of State 1942 
Department of State 1937 Rev. Stat. 5y 
Gann Pub. ( 1938-39-40 Cum 
Supp. lv.; 1941-42 
Cum. Supp. lv. 
NEW MEXICO 
West Pub. Co 46 
Secretary of State Spec. 1940, Reg. 1941 
Mi 1942 Stat. A. Ov. 
NEW YORK 
Williams Press, Inc., Albany 288 
\ Press, In Alban 264 
\ Pre It A ban 177 
rt Inc., Alba 
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